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No. 7856 


JOHN B. KASHOUTY, Appellant, 
vs. 

i 

ANTHONY DEEP, JR., W ILLIAM DEEP, By their mother and. next 
friend. Mrs. Anthony Deep, ANNIE GABRIEL, ST. GEORGE SYRIAN 
ORTHODOX CHURCH SOCIETY OF WASHINGTON, D. C., JOSEPH 
S. SADO, JOSEPHINE D. SMITH, JEAN D. KELLY, MARY D. 
WILSON, ANNE DEEP, FAYE DEEP, ABRAHAM G. DEEP, JOHN 
G. DEEP, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTIONAL STATEMENT. 

• ! 

This action was brought in the District Court under jits 
general jurisdiction of matters in which equitable relief is 
sought (Code of the District of Columbia, Title 18, Section 
44). The complaint (Appellant’s App. 2-5) sought to estab¬ 
lish a trust on property described in it. It was followed Iby 
an amended complaint (Appellant’s App. 6-8). While none 
of the defendants were residents of the District, the prop¬ 
erty involved was situated in this jurisdiction, and accord¬ 
ingly to that extent jurisdiction attached (Code of the Dis¬ 
trict of Columbia, Title 24, Sec. 378). 


! 
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The jurisdiction of this Court is invoked under the gen¬ 
eral provision authorizing appeals from final judgments of 
the District Court by which the appellant feels aggrieved 
(Code of the District of Columbia, Title 18, Sec. 26). The 
appeal w r as noted in due course (Tr. 219) from the judg¬ 
ment of the lower court (Tr. 218). 

STATEMENT OF CASE. 

The original complaint was a civil action filed by plain¬ 
tiffs who were the beneficiaries and the executor named in 
the will of Fannie Deep (Appellant’s App. 2-5). A copy of 
the will was attached to the complaint. The complaint was 
designed to establish a trust on Lot 194, Square 4202 in the 
District of Columbia, held by the defendant, John B. Ka- 
shouty (appellant here), in favor of the persons named in 
the will of Fannie Deep, or, should the will be refused ad¬ 
mission to probate, in favor of the heirs-at-law of Fannie 
Deep, on the ground that the deed to the property had been 
secured from her by fraud and undue influence. 

Leave of court having been obtained, an amended com¬ 
plaint was filed, in which one of the beneficiaries and the 
executor named in the will were dropped as parties plaintiff 
(Appellant’s App. 6-8). The purpose of the amended com¬ 
plaint, as in the instance of the original complaint, was to 
establish a trust upon the property in favor of the heirs-at- 
law of the decedent on the ground that she was of unsound 
mind and incapable of executing a valid deed and on the 
further grounds of undue influence and lack of considera¬ 
tion. The charges of fraud were abandoned. 

The defendant Kashouty filed a motion under Rule 12 of 
the Rules of Civil Procedure to dismiss the amended com¬ 
plaint (Appellant’s App. 8-9) on the ground (1) that the 
establishment of the invalidity of the will was a necessary 
element of plaintiffs’ case, and could not be effected by the 
District Court except when sitting as a Probate Court, and 
(2) that this action could be maintained only by an executor 
or administrator, neither of which had ever been appointed. 
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This motion was overruled (Appellant’s App. 10), and the 
defendant Kashouty filed an answer in which he denied that 
Fannie Deep -was of unsound mind and incapable of execut¬ 
ing a valid deed at any time, or that it was obtained by ui^due 
influence, and further alleged that it was not without con¬ 
sideration (Appellant’s App. 10-11). i 

On the trial the plaintiffs ’ evidence showed that the dece¬ 
dent, Fannie Deep, was an elderly woman whose principal 
medium of expression was Arabic, although she spoke some 
English. She had lived with her son, a physician, Dr. An¬ 
thony Deep, until his death in December of 1937. Itler 
daughter-in-law, the physician’s wife, who testified, said that 
the decedent was ‘ ‘ unbearable ” (Tr. 69). The source of her 
funds appear to have come from an insurance policy in ter 
favor on the life of her son Dr. Deep. The social back¬ 
ground of the decedent did not fit into the daughter-in-la^’s 
household (Tr. 71-72) and she was more or less a jarring 
note. She had been operated on prior to 1930 for gallstones 
(Tr. 73) and was apparently very exacting about her djiet 
(Tr. 70-71). She continued to complain about the result | of 
her operation and also of stomach aches (Tr. 75). Sjhe 
dressed in an old-fashioned style, but wore clothes of her 
owm choice. 

The Sister Superior of the Sacred Heart Home at Hyat^s- 
ville testified that the decedent resided at the Home for 
about two weeks in May of 1938 (Tr. 77). She left because 
she did not fit in with the other guests and residents (T?r. 
78). This witness testified that she was very determined 
and obstinate at times (Appellant’s App. 15). She went jto 
chapel and to mass, however, while staying at the Home 
(Tr. 79). * j 

Mr. Joseph S. Sado, a member of the bar, testified that he 
had known her for several years socially and that he kneW 
her son Dr. Deep quite well. He had performed some leghl 
services for her with regard to this property, notably i|n 
connection w T ith straightening out the title, and saw her ia 
number of times in March of 1938 (Tr. 82-83). He verified 
the fact that she was impatient and difficult to handle at 
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times and was obstinate about things and her affairs in 
general (Appellant’s App. 15). She left 'Washington about 
the middle of July of 1938 to go to Geneva, N. Y., and about 
three weeks or a month afterwards she came back, at which 
time he saw her for a short period (Tr. 84). When she 
first left Washington to go to Geneva, he handed her all of 
her papers, title papers and will, placing them in a large 
envelope, together with $200.00 in cash (Tr. 87). 

Her grandson Mike Deep, son of the daughter who was 
principal beneficiary under the will, testified that she had 
moved in with his family about two days after her son’s 
death in 1938, and stayed with him about two weeks. They 
moved to the house they bought with her and for which she 
paid (Tr. 90-91). This is the property involved in the suit. 
He said that the decedent had raised him from a baby and 
that he had known her all his life (Tr. 93). He said that 
she was irritable, but also that she, together with his two 
small children and wife, lived with him in three rooms (Tr. 
96-97). He appears to have been raised entirely by the de¬ 
cedent and had never known of his mother having lived in 
the household of the decedent during his lifetime (Tr. 96). 
It may be commented in passing that this witness’ testimony 
reflects little credit upon him in light of the decedent’s ap¬ 
parently having stood in loco parentis to him. He was 
unable to state his own mother’s name without examining a 
paper, and communicated with her but once in a great while 
(Tr. 97). 

The attorney who prepared the deed (Appellant’s App. 
17), M. Maurice Chacchia, also testified as a witness for the 
plaintiffs. He is a member of the New York bar. He was 
the only witness for the plaintiffs whose testimony could in 
anywise bear directly upon the issue of undue influence. 
He said that he did not get the instructions to prepare the 
deed through the defendant Kashoutv but talked with the 
decedent herself; that she could speak enough English to 
make herself understood and that during his conversation 
with her, which occurred in the home of the defendant Ka- 
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shouty, the defendant and his wife were in the room some 
part of the time at least, and may have been there all the 
time. He had done work for the defendant Kashouty! and 
had known him for at least twenty years. He first met the 
decedent in September of 1938 near the same day that} the 
deed w’as drawm. He had been first called by the defendant 
Kashouty at the instance of the decedent some time arpund 
the middle of August, but was away for approximately a 
month after that time and did not get to take the matter, up. 
When he finally went to the defendant’s house accompanied 
by his secretary (who is now his wife), he w T as given infor¬ 
mation by the decedent and she handed him the deed fRom 
which he obtained the necessary description to draw | the 
deed involved in this case. He then left the Kashouty house 
and went to his office to prepare the deed. He afterwards 
returned, apparently the same evening, read the deed to ^ier, 
and had her affix her mark. He understood that the priest 
w’as supposed to be there, but was not, and believes that it 
was several days later before the priest was available,, at 
which time he was called back to the house so that the priest 
might witness the deed. He testified that he again read the 
deed to her, explaining it to her in English as he went alojig, 
and that she and the priest would carry on a conversation 
from time to time in Syrian, and when that was finished $he 
acknowledged that the mark previously made was hers a!nd 
that it was the deed she wished to make. He talked to her 
in English both times. On the second visit the priest wit¬ 
nessed the deed and his secretary also signed as a witneks. 
He further took the acknowledgment of the deed. As he Re¬ 
called, her mark was affixed by herself without any physical 
aid. The place of these meetings was in the living room iof 
the Kashouty home, where the decedent was seated in} a 
chair in the bay w T indow\ She had predominantly gray hair, 
not entirely gray, and was perhaps a little below medium pin 
stature. She was sitting down at the time and he did npt 
recall whether she stood up or not. She was of dark com¬ 
plexion and somew T hat wrinkled, being a typical woman pf 
that age. She and the attorney discussed the matter of the 
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instrument which was to be drawn. She told him that after 
her son Dr. Deep had died no one else would be as good to 
her as her nephew, the defendant, of whom she spoke affec¬ 
tionately, saying that he “now is my son. He is like my 
son. I live here with John and I want him to have this 
house. ” She told him about the house and also on one occa¬ 
sion about her money in the bank. He discussed the ad¬ 
visability of making a will as against a deed and she told 
him that she had already made a will. She told him further 
that the defendant was going to take care of her for the 
rest of her life, for which she was going to turn over the 
property now. He asked her if she wanted a written agree¬ 
ment providing that the defendant should support her for 
the rest of her life and advised her that it was customary 
to make such agreements, but she would hear nothing of it. 
She impressed the attorney as being intelligent and had 
ability to comprehend what her knowledge of English would 
permit her to understand. The witness further explained 
to her that a deed meant a present conveyance whereas a 
will would not convey unitil death and that a will might be 
revoked at any time prior to death. She later made inquiry 
of this witness as to what she should do about the will 
previously executed, and he advised her that inasmuch as 
she had transferred her property it would be unnecessary 
for her to take any further step in connection with it. He 
also said that she was a definitely set and apparently deter¬ 
mined type of person. He read the deed to her very care¬ 
fully both at the time of its original preparation and at the 
time it was witnessed by the priest. The defendant Kash- 
outy took no part in the transaction. The priest read the 
deed to her in Arabic at the time when he w’as present. He 
also testified that there was some $1100 transferred into a 
joint account in her name with the defendant, but that this 
took place subsequent to the execution of the deed. (Ap¬ 
pellant’s App. 17-25.) 

The defendant’s case disclosed that the defendant him¬ 
self was a nephew of the decedent, being the son of her 
sister. He had known her since 1902 when he came to the 
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United States (Appellant’s App. 25-26). The entire fajmily 
were natives of Syria (Appellant’s App. 26-28). Then} had 
been times when the decedent’s means of support weiie by 
the peddling of laces, towels, and goods of that character, 
which she would go about the city selling from housje to 
house. The defendant in his youth had been on close terms 
with the decedent and at one time lived in the same house 
with her and later was a close neighbor. He left Washing¬ 
ton, however, in 1914, and went to Geneva, N. Y. He 'had 
seen the decedent frequently since that time, howeverj, as 
he came to Washington everv vear or so to visit his mother 
(Appellant’s App. 29). It appears that the daughter oflthe 
decedent and the decedent had quarreled over the daughter’s 
marriage. The daughter is the mother of the witness Mike 
Deep who testified for the plaintiffs (Appellant’s App. 28). 
The decedent appeared to have been ambitious for her gon 
Anthony Deep to study medicine. She made a tripj to 
Geneva, N. Y. and raised a fund during the time thatjhe 
was in college in order to help him with his studies. De¬ 
cedent’s friends in Geneva and the defendant contributed 
toward this fund. She spent about six months in Geneva 
at that time, living with the defendant and also- with his 
mother-in-law (Appellant’s App. 29). During the time 
when the decedent lived with her son, she complained to the 
defendant about the treatment which she received from bier 
daughter-in-law and he in turn would endeavor to placaite 
her. After the son committed suicide in 1937 (Appellant’s 
App. 30-32), the decedent requested the defendant to per¬ 
mit her to come and make her home with him. This hap¬ 
pened immediately following the funeral. The defendant, 
however, advised her to go and live with her son George in 
Lynchburg. She argued that she would be unable to liye 
with him because she had tried before and it "was not satis- 
factory. He urged her to do this and at least to try to see 
whether she couldn’t get along with him, and if she could 
not, she might write to him, the defendant, in Geneva (Ap¬ 
pellant’s App. 32). The defendant tried as much as he 
could to get her to go with her son. It will be remembered 

i 

i 

i 
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that no provision is made for this son in the will (Appel¬ 
lant’s App. 4-5). 

The defendant did not see her again until July of 1938 
when she came unannounced to his home in Geneva, N. Y. 
and announced her intention of making her home with him. 
The record indicates an obvious reluctance on the part of 
the defendant to take on this addition to his household (Ap¬ 
pellant’s App. 32-33). However, he agreed that she might 
stay. She subsequently returned to Washington a short 
time afterward, remaining away from Geneva about two 
nights. She returned immediatelv bv railwav, bringing 
with her her trunk and apparently her other personalty. 
She had made this trip alone (Appellant’s App. 33-34). 

During her stay in Geneva she complained of stomach 

trouble but she never reallv staved in bed. She would be 

•> •> 

in and out and go about attending to small domestic duties. 
She had a large number of friends there whom she saw very 
frequently. They would come to visit her and she would 
visit with them (Appellant’s App. 34-35). She was a mem¬ 
ber of the Greek Orthodox Church in Geneva and very ac¬ 
tive in attendance (Appellant’s App. 35). 

The defendant’s family took the decedent riding from time 
to time and prepared some special foods which she seemed 
to like and that she could eat. (Appellant’s App. 47). She 
wanted to work when she was there but the defendant’s 
wife urged her not to do anything. She would, however, fix 
her bed now and then and do little things like that. The 
defendant’s wife helped her to bathe because she was afraid 
of slipping in the tub (Appellant’s App. 47). She appar¬ 
ently had the same social background as the other women 
who were her friends living in and about Geneva (Appel¬ 
lant’s App. 4S). She seemed to have an excellent memory 
as to the day of the year and as to matters which had hap¬ 
pened in previous years (Appellant’s App. 49). 

The defendant’s testimony as to the circumstances of the 
execution of the deed was substantially the same as that 
shown in the plaintiffs’ case, although he testified that he 
cautioned her not to be hasty in turning over the property 
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(Appellant’s App. 37-38). He did not, however, tell thje at¬ 
torney whom he summoned the nature of the instrument to 
be drawn, because he was apparently not sure whether she 
wanted a deed or a will (Appellant’s App. 41). This ; was 
determined between the decedent and the attorney. 

One of the witnesses to the deed, Mary Annony, who sub¬ 
sequently married the attorney who prepared the deed, I tes¬ 
tified that at the time of its preparation the decedent \^ent 
into considerable detail in describing the property. |She 
said that at the time the deed was executed the decedent 
talked quite a lot and seemed quite strong. The only physi¬ 
cal ailment she appeared to have was that she coughed qpite 
a bit when she talked. (Appellant’s App. 51-52.) j 

The clergyman who witnessed the deed, Rev. Mr. MaSsa- 
bini, testified that the decedent was a member of his Chuirch 
and of the ladies club; that she attended every Sunday and 
holidays, and that he frequently visited her. She had dis¬ 
cussed this property with him and told him that she wished 
to reward the defendant Kashouty because he was taking 
care of her, and he witnessed the deed. He read the d<^ed 
to her in Arabic and asked her whether she wished to turn 
the property over to the defendant Kashouty. She said 
that she did, and was willing to give it to him because he 
was taking good care of her. He said that in her native 
tongue of Arabic she could speak freely and fluently. He 
said that he last saw her the day she went to the hospital. 
She reaffirmed her satisfaction of having given this prop¬ 
erty to the defendant, to the clergyman, on the day site 
went to the hospital, three days before her death. Hbr 
memory was excellent. (Appellant’s App. 54-61.) 

In October or November of 1938 she was taken seriouslv 

i * 

ill. At that time the defendant took her to the Cliftqn 
Springs Sanitarium for examination. She was there sev¬ 
eral davs, but then decided that she wished to return horrie 
(Appellant’s App. 35), and the defendant brought her back. 
Around the latter part of November or December she be¬ 
came weak and the defendant took her to the Geneva Hos¬ 
pital, where she insisted upon having an operation. Heir 

i 
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physician and the defendant each attempted to dissuade her 
from this, and she in fact died before the operation was 
performed (Appellant’s App. 35-37). 

The deposition of Dr. E. Herndon Hudson, who was at¬ 
tached to the Clifton Springs Sanitarium, was offered (Ap¬ 
pellant's App. 61-62) to show that this witness, who had 
spent some 19 years in Syria and who was familiar with 
this type of person, said that she struck him as a typical 
untidy garrulous elderly Lebanese woman with a pretty 
definite mind of her own. (Appellant’s App!The tes¬ 
timony of this physician was excluded by the Court. 

The trial court found (Appellant’s App. 12-14) that the 
decedent was evidently over 80 years of age and in ill health 
and enfeebled condition; that she was susceptible of the in¬ 
fluence of one whom she trusted; that she was largely ig¬ 
norant of the English language, signing her name by a mark, 
and concluded that the execution of the deed was not her 
free and voluntary act, but was procured by undue influ¬ 
ence, and accordingly set aside the deed. 

STATUTES INVOLVED. 

Code of the District of Columbia, Title 9: 

“20. Testimony of Physicians.— In the courts of the 
District of Columbia no physician or surgeon shall be 
permitted, without the consent of the person afflicted, 
or of his legal representative, to disclose any informa¬ 
tion, confidential in its nature, which he shall have ac¬ 
quired in attending a patient in a professional capacity 
and which was necessary to enable him to act in that 
capacity, whether such information shall have been ob¬ 
tained from the patient or from his family or from the 
person or persons in charge of him: Provided , That 
this section shall not apply to evidence in criminal cases 
where the accused is charged with causing the death of, 
or inflicting injuries upon, a human being, and the dis¬ 
closure shall be required in the interests of public jus¬ 
tice. (May 25, 1S96, 29 Stat. 138, c. 245; Mar. 3, 1901, 
31 Stat. 1358, c. 854, sec. 1073; Mar. 3, 1901, 31 Stat. 
1434, c. 854, sec. 1636.) 



I 


i 

i 


Code of the District of Columbia, Title 18: 

“123. Plenary Jurisdiction. —The supreme cburt 
holding a special term as a probate court shall have 
plenary jurisdiction to hear and determine all ques¬ 
tions relating to the execution and to the validity of 
any and all wills devising any real estate within the Dis¬ 
trict of Columbia, and of any and all wills and testa¬ 
ments propery presented for probate therein, and to 
admit the same to probate and record in said special 
term; and neither the execution nor the validity of $ny 
such will or testament so admitted to probate and rec¬ 
ord shall be impeached or examined collaterally, but 
the same shall be in all respects and as to all persons 
res judicata, subject, nevertheless, to the provisions 
hereinafter contained. (Mar. 3, 1901, 31 Stat. 1208^ c. 
854, sec. 117.) j 

Code of the District of Columbia, Title 24: I 

i 

“Section 31. Actions Survive in Favor of 'or 
Against Representative of Deceased Party; Injury to 
Person or Reputation. —On the death of any person jin 
whose favor or against whom a right of action may 
have accrued for any cause except an injury to the per¬ 
son or to the reputation, said right of action shall sur¬ 
vive in favor of or against the legal representatives i>f 
the deceased; but no right of action for an injury to the 
person, except as provided in title 21 of this code, or io 
the reputation, shall so survive. (Mar. 3,1901, 31 Stat. 
1227, c. 854, sec. 235.) j 

i 

i 

STATEMENT OF POINTS. j 

The following points, each of which the appellant con¬ 
siders error by the Court below, are relied upon in this api- 
peal: 

1. The District Court erred in finding that the deecl 
had been procured by undue influence in the absence of 
any evidence thereof. 

2. The District Court erred in declaring the deed of 
the property to the defendant Kashouty invalid. 

i 

i 

I 


I 


I 
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3. The District Court erred in failing to grant the 
defendant’s motion to dismiss the amended complaint 
on the grounds that: 

(a) The determination of the validity or invalidity 
of the will is a condition precedent to the bringing of 
this suit, and the Court had no jurisdiction to deter¬ 
mine this fact in this proceeding. 

(b) This action can be prosecuted only by an ad¬ 
ministrator or executor. 

4. The District Court erred in excluding from evi¬ 
dence the deposition of E. Herndon Hudson when of¬ 
fered by the defendant as part of his case during the 
trial. 

SUMMARY OF ARGUMENT. 

A. There Was No Evidence of Undue Influence. 

B. There Is No Presumption of Undue Influence in the Case 
of a Deed. 

C. There Was Consideration for the Execution of the Deed. 

D. Only An Executor or Administrator Could Properly 
Prosecute This Action. 

E. The District Court Had No Jurisdiction to Entertain 
This Suit. 

1. The Determination of the Validity or Invalidity of the 
Will Is a Condition Precedent to the Bringing of This 
Suit 

2. The Question of the Validity of the Will Could Not Be 
Properly Raised Before the Lower Court. 

F. A Physician May Testify as to Matters Unrelated to His 
Professional Capacity to Decedent. 
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ARGUMENT. 

i 

A. There Was No Evidence of Undue Influence. 

The plaintiffs ’ amended complaint was filed on the theory 
that both the deed and the will were invalid because of; the 
mental incapacity of deceased, and on the further proposi¬ 
tion that the deed was invalid because of undue influence 
and lack of consideration. The plaintiffs ’ proof was directed 
principally to the issue of mental capacity. Their first Wit¬ 
ness, Mrs. Najla Deep, testified only as to the conduct of 'the 
decedent while residing with her husband, Dr. Antinomy 
Deep, and herself (Tr. 68-75). Their second witness, Sister 
Beilina, testified only to the fact of the decedent’s stay at 
the Sacred Heart Home, and her conduct while there CjTr. 
76-79). Their next witness, Joseph S. Sado, decedenjt’s 
Washington attorney, testified regarding the transfer of the 
property in question to decedent’s name; the execution (of 
her will; giving her the title papers, will, and all her c^sh 
before she first went to Geneva, and before her return to 
Washington several weeks later. Mike Deep, her grandson, 
testified concerning her two-week stay with him and tiis 
family in their very limited quarters, the utter lack of har¬ 
mony while she was there, her purchase of the property, afid 
her conduct in general (Tr. 89-99). Mr. Maurice Chacchi^, 
their next witness, an attorney from Geneva, N. Y., testified 
that Mr. Kashouty called and told him his aunt wanted sonie 
information; that nearly a month later, Mr. Kashouty called 
him again, at which time he visited Mrs. Deep, was told by 
her that Mr. Kashouty was like her son, and she wanted him 
to have the property. She gave him the deed which she had 
and from which he obtained the description necessary to pre¬ 
pare the present deed. He later returned to the house with 
the deed to Mr. Kashouty, at which time he read it to her and 
she affixed her mark. A day or so later, Father Massabini 
was there, and he again read the deed to her, during which 
reading decedent and Father Massabini carried on convert 
sation in Arabic, and Father Massabini translated it to her; 
that she then acknowledged her mark, and said that it wa^ 
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the deed she wanted to make. She inquired of Mr. Chacchia 
about cancelling the will, and he told her that would not be 
necessary; that she said Mr. Kashouty was going to care for 
her the rest of her life, for which she was deeding the house 
to him. He asked her if she didn’t want a written agree¬ 
ment with Kashouty, but she said she didn’t, because she 
trusted him, and if she didn’t, wouldn’t be there. He tes¬ 
tified that Mr. Kashouty took no part in the transactions. 
The plaintiffs’ last witness was Mrs. Josephine Neams, who 
testified only as to the decedent’s conduct while living with 
her. 

It is thus obvious that the only witness for plaintiff who 
could possibly have testified as to the relationship between 
Mr. Kashouty and the decedent was Mr. Chacchia, and his 
testimony shows an intense desire on the part of the dece¬ 
dent to transfer her property to Mr. Kashouty in return for 
his kindness to her up to that time and his promise to care 
for her the rest of her life. It does not even suggest that 
Mr. Kashouty or anyone else encouraged her to make the 
transfer of the property, much less that undue or improper 
influence was brought to bear upon her. 

Nor did plaintiffs’ case show any fact even tending to 
show decedent was susceptible to anyone’s influence. Three 
of their owm witnesses testified she was stubborn and had a 
mind of her own. Their testimony further shows that she 
had the deed with her when she first went to Geneva, and 
that she came back to Washington for a week or so after 
staying a month there, and then returned to Geneva. If she 
were susceptible of undue influence, or if it were being prac¬ 
ticed on her, it is reasonable to suppose the transfer "would 
have been effected before her trip to Washington, or at 
least that steps w r ould have been taken to insure her return. 
And it is of importance that the plaintiffs’ case shows that 
this old woman was unable to find a suitable home in Wash¬ 
ington, that everyone obviously considered her a burden, 
and that she w’as shunted from place to place. 

The defendant’s case is printed in full in the appendix. 
The details of the execution of the deed were fully spread 



15 


i 

i 

I 


upon the record, and every witness to it, with the exception 
of one, testified with regard to it—the lawyer who was the 
scrivener of the deed, the priest who witnessed it, one other 
witness, the lawyer’s secretary, and the defendant andihis 
wife. There is not one scintilla of evidence of any irregu¬ 
larity or improper means or practice. The defendant’s 'en¬ 
tire case shows the kindness and consideration with which 
decedent "was treated by Mr. and Mrs. Kashouty, that she 
was given every personal and medical attention. Her state¬ 
ments of appreciation for this to her priest and Mr. Chacchia 
show her reaction to this kindness. The record shows that 
she had access to the company of other women of similar 
age and background, and was not the social misfit in Geneya 
that the plaintiffs’ witnesses considered her here. It ghtes 
rise to an inference that she was in a happy, congenial at¬ 
mosphere in contrast to the lonely and unhappy existence 
the plaintiffs had allowed her to spend when she had no 
home. i 

The plaintiffs would have the court disbelieve all of t^ie 
evidence of the witnesses, their own as well as the defen¬ 
dant’s, and then to devise an imaginary situation in whi<bh 
the free will of the decedent had been destroyed. They 
complain that no evidence was available to them concerning 
the transaction, but the record discloses that the decedent 
had friends in Geneva of her own age whom she visited arid 
who visited with her. These people were equally available 
to the plaintiffs, and, had the transaction been tinged with 
an aspect such as the plaintiffs claim, they undoubtedly 
would have known the circumstances. The only influence 
which the record discloses was one of kindness, attending 
to the wnnts of the decedent, giving her the special food 
which she seemed to required and enjoy, assisting her t^> 
bathe when she was in fear of falling in the bathtub, taking 
her for automobile rides, and so on. This is not fraud o? 
coercion, threats or importunity. Conley v. Nailor, 118 TD[. 
S. 127, 30 L. ed. 112, 6 Sup. Ct. Rep. 1001. 

There was complaint by the plaintiffs that the defendant 
did not notify decedent’s other relatives of this deed. If 
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there were any duty in this case, it lay upon the plaintiffs 
to inform themselves of the decedent’s condition, both as to 
her health and her property. There is no word in the rec¬ 
ord that they ever did this or ever had any contact with her 
after she left Washington, although they apparently knew 
where she was and now contend that she was mentallv in- 
capable and physically infirm. The decedent returned to 
Washington, after the conveyance of the property to the 
defendant had been proposed in consideration of his provid¬ 
ing for her. She had opportunity then to consult with other 
counsel. Other members of her family were there and they 
had opportunity on their part to consult with her. She saw 
her former attorney at that time. 

None of these facts can possibly justify the slightest 
inference of any undue influence practiced upon her (Ap¬ 
pellant’s App. 13-14) by the defendant, John B. Kashouty. 
In the court’s opinion, it stated that “under all the facts, 
I find undue influence.” The lower court’s finding in this 
respect was necessarily based upon a presumption of undue 
influence. Indeed, the court, at the conclusion of the evi¬ 
dence and arguments, requested briefs on the question of 
whether or not there was any presumption of undue influ¬ 
ence, and withheld its opinion until after these had been 
submitted. 

B. There is No Presumption of Undue Influence in the Case 

of a Deed. 

The rule in this District is that a confidential relation 
existing between the grantor and grantee does not give 
rise to a presumption of undue influence. It was so held 
in Madre v. Gaskins, 39 App. D. C. 19, pp. 27 and 28. In that 
case the deed was executed by an elderly woman about ten 
days prior to her death. The conveyance was made to a 
younger woman who lived with the decedent in the latter’s 
home. It was made out of consideration for the grantee’s 
agreeing to support the grantor for the balance of her life. 
There was a violent conflict of testimony as to the facts in 
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the case. The Court of Appeals summed up and stated the 
rule as follows: 

I 

“Becoming infirm physically, and being unable 
longer to pursue her calling, it was not unnatural ithat 
she should desire to make definite plans for the future. 
There is not a scintilla of evidence that any coercion 
whatever was practiced upon her. For ought tliatj ap¬ 
pears in the record, the arrangement that resulted iwas 
not only entirely voluntary on the part of the decedent, 
but one initiated by her. Assuming that the relation¬ 
ship between the decedent and the defendant was such 
as to enable the latter to exercise influence over ; the 
former, and hence to require that any disposition by 
the former of her property for the benefit of the lajtter 
should be closely scrutinized, it nevertheless remains 
true that the burden is upon the plaintiff to establish 
her case; in other words, the rule in this jurisdiction 
places the burden of proof in such a case upon ithe 
plaintiff. Jenkins v. Pye, 12 Pet. 241, 9 L. ed. 10|70; 
Conley v. Nailor, 118 U. S. 127, 30 L. ed. 112, 6 Sup. iCt. 
Rep. iOOl, Ralston v. Turpin, 129 U. S. 663, 32 L. led. 
747, 9 Sup. Ct. Rep. 420.” 

i 

And then further: i 

“After reviewing the evidence, the court, in TowSon 
v. Moore, 173 U. S. 17, 43 L. ed. 597, 19 Sup. Ct. Rfep. 
332, ruled that the existence of confidential relations 
between donor and donee, or grantor and grantee, re¬ 
quire a careful scrutiny of the circumstances attending 
the transaction, to ascertain whether undue influence 
has been practiced. But, said the court, ‘It (the giftior 
conveyance) cannot be deemed prima facie void; the 
presumption is in favor of its validity; and, in order ;to 
set it aside the court must be satisfied that it was not 
the voluntary act of the donor. , ” i 

The relation existing between the grantor and grantee 
here was little different in its entire aspect from that which 
existed in Madre v. Gaskins. There was no professional 
relationship such as that of attorney and client or banker 
and customer. It was one of blood, and while friendly, was 
not continuous or close during the immediate years prior 

I 
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to the decedent taking np residence with the defendant at 
his home. 

The same rule is followed in Gibson v. Collins, 55 App. 
D. C. 262, 4 F. (2d) 874 which was also a case challenging 
the validity of a deed. The grantor had lived in the house¬ 
hold of the grantee, her daughter-in-law*, 25 years prior to 
the time of the execution of the deed. It was said (p. 265): 

“While the question of fraud is entirely eliminated 
from the case, the court below seems to have been in¬ 
fluenced to some extent by the fact that this transac¬ 
tion was brought to the attention of the mother and 
carried out at a time when she was bowed down wdth 
grief over the death of her son. Actions portraying 
gratitude for services rendered to an aged person un¬ 
der the circumstances here detailed, and the relations 
which had existed between the mother, her son and 
daughter-in-law over a period of tw’enty-five years, do 
not constitute undue influence.” 

Mackall v. Mackall , 135 U. S. 167, 34 L. ed. 84, 10 Sup. 
Ct. 705, is perhaps one of the leading cases upon the subject 
arising in this District. In this instance the deed vras made 
to one son of the grantor a few days before his death. The 
court in reviewing the subject quoted from the notes to the 
case of Small v. Small, 4 Me. 220, as follows: 

“Influence gained by kindness and affection will not 
be regarded as ‘undue’ if no imposition or fraud be 
practiced, even though it induced the testator to make 
an unequal and unjust disposition of his property in 
favor of those w’ho have contributed to his comfort and 
ministered to his w’ants, if such disposition is volun¬ 
tarily made. Re Gleespin’s Will, 26 N. J. Eq. 523 
* * *. Confidential relations existing between the tes¬ 
tator and beneficiary do not alone furnish any presump¬ 
tion of undue influence * * 

The court then \vent on to show— 

“That the relation between this father and his several 
children during the score of years preceding his death 
naturally inclined him towards the one and against the 
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others is evident, and to have been expected. It would 
have been strange if such a result had not followed; 
but such partiality towards the one and influence re¬ 
sulting therefrom, was not only natural, but just and 
reasonable and come far short of presenting the gndue 
influence which the law denounces. Right or wrong, it 
is to be expected that a parent will favor the child who 
stands by him, and give to him, rather than the others, 
his property. To defeat a conveyance under thosfe cir¬ 
cumstances, something more than the natural influence 
springing from such relationship must be shown; impo¬ 
sition, fraud, importunity, duress or something ofj that 
nature must appear; otherwise that disposition of prop¬ 
erty which occurs with the natural inclinations of the 
human heart must be sustained. So that if this case 
turns simply upon the question of undue influence, com¬ 
pelling a voluntary conveyance, it would be difficujlt to 
find enough in the testimony to overthrow this deed.” 

It may be fairly said that the dictum of Moran v. Sullivan, 
12 App. D. C. 137, is overruled by Madrc v. Gaskins. Other 
cases urged by the plaintiffs in the court below arising in 
this District involved wills, but the rule governing there 
does not apply to the execution of a deed, possibly because 
a testator, who is not stripping himself of his property dur¬ 
ing his lifetime, may for that reason be more readily Sus¬ 
ceptible to influence than the maker of a deed, who njiust 
realize that the conveyance upon its execution becomes ir¬ 
revocable. 

The lower court had no basis upon which to find that the 
deed had been procured by undue influence, or to set it a^ide 
on this ground. 

C. There Was Consideration for the Execution of the Deed. 

Although there can be no question but that a deed will 
stand as a gift in the absence of consideration, the plaintiffs 
showed in their case that there was consideration for the 
execution of the deed. This constitutes a further reason for 
upholding it. The witness Chacchia, on cross-examinatidn, 
testified as follows: 

I 
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“She (the decedent) then explained that she was 
going to live there and that John was going to take care 
of her the rest of her life, for which she was going to 
turn over this property to him. I also recall that I 
asked her if she wanted a written agreement to the effect 
that Mr. Kashouty would take care of her the rest of 
her life. I told her that was customary. She would not 
hear of anything like that; she said that she trusted him 
and if she did not trust him she would not be there.” 
(Parenthetical phrase added; Appellant’s App. 21). 

This was the only testimony on this aspect of the case. She 
did live with the defendant until her death and he gave her 
kind and attentive care. 

D. Only An Executor or Administrator Could Properly 

Prosecute this Action. 

Title 24, Section 31 of the Code of the District of Colum¬ 
bia {supra, p. 11) has been strictly construed. Only an ex¬ 
ecutor or an administrator conies within the term “legal 
representative.” In Fleming v. Capital Traction Company, 
40 App. D. C. 489, the Court said at page 491 (interpreting 
Title 21, Section 1): 

“The words ‘personal representative’, as used in this 
statute, have been held to refer either to the executor 
or administrator, and hence, as the right of action is 
statutory, no person other than those upon whom au¬ 
thority to bring the action is expressly conferred may 
maintain it. Ferguson v. Washington & G. R. Co., 6 
App. D. C. 525.” 

Also see Metzger v. O’Donoghue, 53 App. D. C. 107, 28S 
Fed. 461. 

Thus, the question involved is whether or not the heirs 
are here suing on (1) a right of action in favor of the dece¬ 
dent, or (2) a different right of action arising as to them. 
If the same cause of action, the statute is clear to the effect 
that the executor or administrator must bring the suit. 

The right of action here involved is clearly the same as 
held by the decedent. In Terry v. Sharon, 131 TJ. S. 40, 33 
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L. ed. 94, 9 Sup. Ct. Rep. 705, a plaintiff had brought suit to 
have a declaration of marriage declared null and void. After 
his death, a decree was entered in his favor. A bill of 
revivor was brought by the plaintiff’s duly qualified exedutor 
several years later. A demurrer was overruled. The| Su¬ 
preme Court, in affirming this decision, said, at p. 47: j 

“This order does no more than place before the cpurt 
in connection with the case a person occupying the posi¬ 
tion of plaintiff in that suit in the place of the deceased 
complainant, with such authority to avail himself of all 
the rights determined in favor of Sharon by the original 
decree as may be essential to the protection of the estate 
of Sharon, or the interests of his heirs or devisee^, as 
they may be affected by that decree. That some jone 
should be substituted in the place of Sharon, the com¬ 
plainant in that suit, who should be able to obtain I the 
fruits of that litigation for the benefit of those who may 
be entitled to them, is so much a matter of course that 
it is difficult to conceive of a reason why such a substi¬ 
tution, through a bill of revivor, the usual proceeding 
in chancery cases, should not be had. ’ ’ 

Since revival was allowed, it necessarily follows that the 
cause of action survived. Thus, a cause of action to caiicel 
a declaration of marriage (which affects property rights in 
the same manner as a deed) survives. Indeed, a rightj of 
action for cancellation of a deed because of fraud survives. 
Parker v. Simpson . 180 Mass. 334, 62 N. E. 401; Busierd v. 
Reilly , 189 Mass. 518, 75 N. E. 958. It necessarily follows 
that the same right of action continues, but no new right! of 
action springs up. 

In ejectment the cases arc clear to the effect that if an 
adverse possessor continues as such for the statutory pe¬ 
riod, he acquires title, regardless of whether the owner hpd 
died in the interim. Davis v. Coblens , 12 App. D. C. 51,1,74 
U. S. 719, 43 L. ed. 1147,19 Sup. Ct. Rep. 832; McDonald v. 
Hovey, 110 U. S. 619, 28 L. ed. 269,4 Sup Ct. Rep. 142. Tins 
necessarily means that the right of action which the heir 
could maintain was the same right of action which the dece¬ 
dent had; otherwise, the period of the statute would have 
to begin to run anew. And in the case of ejectment, the 
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heir had a legal title, and his right of action to retain it— 
whereas in the case of setting aside a deed on the grounds 
of undue influence, the heir had not the legal title, but a 
mere right of action to secure it. It follows that this right 
of action in the heir to have a deed set aside in equity is 
even more clearly the same right of action which belonged 
to the decedent as in cases of ejectment. 

Supposing laches to be measured by the legal statute of 
limitations, it would indeed be an absurdity to say that a 
deed could be avoided on the ground of undue influence fifty 
years after its execution merely because the grantor and a 
number of successive heirs had died before the statutory 
period had run completely as to any one of them. Conse¬ 
quently, no new cause of action arises in favor of the heirs. 

Section 31, Title 24, is unequivocal in terms and requires 
that the personal representative proceed with the action on 
behalf of those who have the substantive right to the prop¬ 
erty or its proceeds. Therefore, the present plaintiffs had 
no standing to bring this claim. 

E. The District Court Had No Jurisdiction to Entertain 

the Suit. 

1. The determination of the validity or invalidity of the 

will is- a condition precedent to the bringing of this suit. 

The original complaint was brought in the names of the 
beneficiaries and executor of the will of the decedent as 
parties plaintiff. The amended complaint dropped the two 
original plaintiffs who were not heirs-at-law of the dece¬ 
dent, and the remaining plaintiffs alleged that it was their 
belief that the will w^as invalid because the decedent was of 
unsound mind at the time of its execution. The question of 
the validity or invalidity of the will has never been deter¬ 
mined, nor has any attempt ever been made to probate the 
will. There is a presumption that the will is valid, even 
though it has never been submitted to the Probate Court. 
Leach v. Burr (1903), 188 U. S. 510, 47 L. ed. 567, 23 Sup. 
Ct. Rep. 393; Brosnan v. Brosnan (1923), 263 U. S. 345, 68 
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L. ed. 332,44 Sup. Ct. Rep. 117. If it is valid, this suit Could 
have been properly brought only by the executor. 

The assumption of jurisdiction by the District Court! may 
readily give rise to such a situation as is found in the case 
of Atwood v. Rhode Island Hospital, 34 F. (2d) 18, C. A. 
1st (1929). In the original case, 275 Fed. 513, which! had 
come into the Federal Court because of diverse citizenship, 
the Circuit Court of Appeals held that a portion of the! will 
involved was inoperative and void. It decided that certain 
real estate, about which the litigation turned, constituted a 
resulting or constructive trust for the benefit of the heiifs at 
law of the decedent, concluding that the testator had died 
intestate as to this residue. Subsequent to this action ini the 
Federal Court the State Court authorized the probatq of 
the will, holding the same provisions to be operative gnd 
valid, this being affirmed by the Supreme Court of Rhjode 
Island. After the State Court had taken this action, |the 
heirs, who had been successful in the first suit in the Federal 
Court, brought a supplemental bill in the Federal Court in 
order that the proceedings there might govern. The relief 
sought in the second bill was denied by the Circuit Court! of 
Appeals, 34 F. (2d) 18 (C. C. A. 1st, 1929), that Court hold¬ 
ing that the determination of the Probate Court as to the 
validity and operative effect of the will must govern. The 
Court found itself in the awkward position of being obliged 
to nullify in effect its decision in the first suit, because of its 
failure to recognize an absence of jurisdiction over an es¬ 
sential part of the original suit. j 

In the case under consideration the executor, devisees, or 
legatees may have the will probated. As it is the executoirs 
duty to do so, it should be assumed that such an attempt wjill 
be made, especially since the trial court found the decedefit 
to be of sound mind. The executor would then be obliged to 
proceed against the heirs, who in the meantime may ha\ y e 
disposed of the property to bona fide purchasers and done 
away with the proceeds. Legal complications would be 
practically sure to follow. Equity should not decide a ques- 
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tion concerning which the Probate Court can upset its find¬ 
ing. 

The only possible manner in which the defendant can 
protect himself against the threat of double litigation is by 
compelling the plaintiffs to settle this preliminary matter in 
the Probate Court. 

In the absence of jurisdiction in the lower court to deter¬ 
mine the validity of the will, it follows as a necessary conse¬ 
quence that the present claimants can establish no title or 
right which would authorize them to maintain this suit, it 
being clearly a matter of contingency as to whether the 
executor is the proper claimant or the heirs at law 7 . In a 
recent case where a similar contingency was present the 
court below* refused to proceed further with the action. 
Cantrell v. McClelland, Equity No. 64, 115, 67 Wash. Law*. 
R. 141. Not only have the plaintiffs spread upon the record 
the existence of the will and the fact that it has been filed in 
the Probate Court, but they have obviously hesitated to 
make a direct allegation that the testatrix w*as mentally in¬ 
competent at the time of its execution. They evaded the 
point with a mere statement that it w 7 as their “belief” that 
at the time of the execution she w 7 as of unsound mind. The 
lower court has now 7 found against them on this point, the 
consequence of which w r ould indicate that no one but the 
executor is a proper plaintiff. 

2. The question of the validity of the will could not be prop¬ 
erly raised before the lower court. 

Title IS, Section 123 of the Code of the District of Co¬ 
lumbia (supra, p. 11) was substantially enacted by Act of 
June 8, 1S9S. The then existing situation appears from the 
debate of the bill on the House floor. Representative Jenkins 
from Wisconsin, reporting the bill, read a letter from Jus¬ 
tice Hagner of the then Supreme Court of the District of 
Columbia, in wdiich it was pointed out that the Supreme 
Court sitting as the Orphans’ Court w*as without jurisdic¬ 
tion to probate wills devising real estate alone, and, as to 
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wills devising real estate and bequeathing personalty,! the 
probate was operative only as to personalty. The ldtter 
further pointed out that in any controversy at law or eqtiity 
having in issue the title to the realty, the will had td be 
established anew by the testimony of attesting witnesses. 
(Congressional Record, 55th Congress, 2nd Session,! p. 
4727). The written report filed by the Committee started 
that the most pressing evil was the fact that the Prolate 
Court might find the will good as to personalty, and jthe 
court of law might find it bad as to realty. (55th Congress, 
2nd Session, H. R. 1235). j 

This is the situation the statute was intended to and did 
expressly remedy. 

i 

“* * * Plenary jurisdiction to hear and determine all 
questions relating to the execution and to the validity 
of any and all wills * * * ”. j 

The plaintiffs tacitly concede in their amended complaint 
that the Court must determine the 'will to be invalid befoire 
proceeding to a consideration of the relief which they seek. 

Ever since the case of Broderick’s Estate, 21 Wall. 503 
(1S75), 22 L. ed. 599, the law has been clear that where!a 
statute requires a will to be probated, heirs cannot have tljie 
probate set aside in another court, unless the statute spe¬ 
cifically prescribes a method of collateral attack. Mr. Jus¬ 
tice Bradley states: i 

I 

“* * *, it is undoubtedly the general rule established 
both in England and this country that a court of equity 
will not entertain jurisdiction of a bill to set aside g 
will or the probate thereof.” (Italics ours) 

Also see Sutton v. English, 246 U. S. 199, 205 (1918), 62 Li. 
ed. 664, 38 Sup. Ct. Rep. 254. j 

No cases have been found wherein the Supreme Court wa$ 
called upon to consider the question of whether or not an 
attack could be made in a court of equity on an unprobated 
will. It seems, however, that a statute granting plenary] 
jurisdiction to a probate court to determine questions of] 
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the validity of wills would be as much violated if another 
court were allowed to consider this question before probate 
as if another court were allowed to consider it after probate. 
There is the same possibility of conflict in decision. It may 
be noted that Mr. Justice Bradley’s quotation above is broad 
enough to cover both situations. 

In Grade v. American Security & Trust Co., 51 App. D. C. 
141, 277 Fed. 543 (1921), an administrator and one claiming 
under a will both claimed certain property in the custody of 
a bank. The bank interpleaded and the court of equity dis¬ 
missed the cross-bill of the supposed legatee and entered a 
supplemental order for the transfer of this aspect of the 
case to the Probate Court. The Court said on page 143: 

“It thus appears that our probate court has been 
clothed with full and complete jurisdiction to take proof 
of wills of either personal or real estate, and to admit 
the same to probate and record. That it was the intent 
of Congress to make this jurisdiction exclusive is too 
plain to admit of serious doubt. When we come to con¬ 
sider that this probate court is a branch of the Supreme 
Court, and possesses all necessary power in the prem¬ 
ises, it becomes apparent that there is every reason for 
assuming that Congress, having established this special 
court for this special purpose, intended its jurisdiction 
to be exclusive.” 

In Beyer v. Lc Fevre, 17 App. D. C. 238 (1900) it was held 
that a will having been probated could be set aside by the 
heirs at law in a proceeding in equity inhere it had been 
probated before 189S. In its opinion, the Court stated, on 
p. 248: 

“If this case had originated under a will made since 
the passage of the act of Congress just referred to, the 
devisee could only claim by virtue of the probate of the 
will had under that act. The Supreme Court of the 
District, holding special sessions for orphans’ court 
business, has been given full and plenary jurisdiction 
over the subject of admitting or refusing probate of 
wills affecting real estate, just as in the case of wills 
and testaments affecting personal estate; and the judg- 
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ment of that court can not be called in question in any 
collateral proceeding. It is given by the statute an 
exclusive jurisdiction over the matter of probate, sub¬ 
ject, of course, to review on appeal. Act of Congress, 
sections 2,3, 6 and 7; Case of Broderick's Will, 21 Wall. 
503; Allen v. McPherson, 1 Ho. L. Cas. 191.” i 

And in Bradley v. Bradley, 117 Md. 515, the Court said: 

“We think it clear * * * that a court of equity has no 
power to determine whether a will shall be admitted to 
probate or to revoke an order of the Orphans’ Coart 

admitting a will to probate.” ; 

| 

F. A Physician May Testify as to Matters Unrelated to His 
Professional Capacity to Decedent. 

The deposition of Dr. E. Herndon Hudson was offered; in 
evidence by the defendants, and excluded by the court. 
(Appellant’s App. 63-67). He testified that he was called|in 
while decedent was in a sanitarium with which he was con¬ 
nected in a professional capacity. He spoke Arabic, afid 
acted as translator. He testified that she was a “typichl, 
stubborn, garrulous, old Lebanese woman”. This is the 
observation of a layman, not of a professional man. His 
testimony was offered primarily to show the observations 
he made as to the decedent, entirely apart from her physical 
or mental health. j 

It is conceded that the rule in the District of Columbija 
does not permit a physician to testify concerning confiden¬ 
tial information acquired while attending a patient in hfc 
professional capacity, without consent of the person af¬ 
flicted, or his legal representative. Code of the District o^ 
Columbia, Title 9, Sec. 20; Hutchins v. Hutchins, 48 Appj. 
D. C. 495. 

But the testimony of Dr. Hudson, with the possible excepi 
tion of a very small portion, was admissible entirely asidei 
from any question of presumed consent. The facts to which 
Dr. Hudson testified, and which were important to assist ini 
establishing that the decedent was not unduly susceptible; 
to the influence of anyone, were not based upon the rela-j 
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tionship of physician and patient, but were based upon the 
relationship of translator and speaker. The bulk of this 
testimony cannot be considered confidential in any respect. 
In Stafford v. American Security & Trust Co., 60 App. D. C. 
380, 55 F. (2d) 542 the testimony of a physician was held 
properly excluded because: 

“No offer of proof having been made, it must be as¬ 
sumed that the knowledge of the witness was based 
upon the relationship of physician and patient.” 

The ruling in that case was merely that the physician could 
not testify to anything he learned from the testatrix “while 
he was her physician and saw as her physician”. 

In Dr. Hudson’s deposition, it appears that his observa¬ 
tions "were based not on w T hat she said, but on the manner 
in which she said it and conducted herself generally. (Ap¬ 
pellant’s App. 63-67). 


CONCLUSION. 

On the whole case there was not the slightest evidence of 
undue influence nor were there any circumstances which in 
the closest scrutiny would bring about an inference that an 
improper or evil influence or coercion had been exercised 
upon the decedent. On the contrary the conveyance -was 
motivated by an appreciation of kindness and solicitude. 
From a procedural point of view the action was improperly 
brought and prosecuted in light of the statutes of this Dis¬ 
trict requiring it to be maintained by the personal repre¬ 
sentative of the decedent subsequent to a determination as 
to the validity of the will. It is submitted that the decision 
of the District Court was in error and should be reversed. 

Respectfully, 

Bynum E. Hinton, 
Alexander M. Heron, 
William L. Owen, 
Attorneys for Appellant. 
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1 In the District Court of the United States 

For the District of Columbia 
Civil Action No. 1092. 

Anthony Deep, Jr., William Deep, By their mother and 
next friend, Mrs. Anthony Deep, 253 80th Street, Brook¬ 
lyn, New York; Annie Gabriel, San Antonio, Texas; 
St. George Syrian Orthodox Church Society of 
Washington, D. C., Washington, D. C.; Joseph S. Sado, 
1818 C Street, S. E., Washington, D. C., Plaintiffs , 

v. 

John B. Kashouty, 372 Exchange Street, Geneva, New 
York, George Deep, Lynchburg, Virginia, Defendants. 

Complaint to Establish Trust on Lot 194 Square 4202. 

1. Plaintiffs Anthony Deep, Jr. and William Deep are 
grandchildren of Fannie Deep and are named as benefi¬ 
ciaries in her will hereinafter mentioned. Their father, 
Anthony Deep, who was a child of the aforementioned 
Fannie Deep, predeceased his mother. This suit is brought 
on behalf of the said two plaintiffs who are infants under 
the age of 21 years by their mother and next friend, Mrs. 
Anthony Deep. Plaintiff Annie Gabriel is a daughter of 
Fannie Deep and is also a beneficiary under the will afore¬ 
said. Plaintiff St. George Syrian Orthodox Church Society 

of Washington, D. C. is an incorporated religious 

2 organization and is also a beneficiary named in said 
will. Plaintiff Joseph S. Sado is named as Executor 

in said will. 

2. Defendant George Deep is a son of said Fannie Deep 
and together with Annie Gabriel and the infants Anthony 
Deep, Jr. and William Deep are the only heirs-at-law and 
next-of-kin of said Fannie Deep. John B. Kashouty is the 
present record owner of lot 194 square 4202, Washington, 
D. C. 

3. Fannie Deep departed this life December 7, 1938 at 
Geneva, New York, where she was temporarily staying with 
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defendant John B. Kashouty and his family. At thej time 
of her death said Fannie Deep was more than ninety years 
old and was unable to read or write. She had been; with 
defendant John B. Kashouty since July, 1938 and just prior 
to her death she underwent a very serious operation!, the 
news of which was kept from her daughter and grandchil¬ 
dren. On September 17, 1938 a deed conveying lot 1$4 in 
square 4202 from said Fannie Deep to John B. Kashouty 
was signed by said Fannie Deep by her mark, reciting a 
consideration of ten dollars and mutual love and affection 
and other good and valuable considerations. Plaintiffs al¬ 
lege that the aforementioned deed was obtained from; the 
said Fannie Deep without consideration and by fraud and 
undue influence. 

4. On to-wit September 29, 1938 while Fannie Deep was 
living at the home of defendant John B. Kashouty, said 
defendant procured the transfer of the sum of $1101.58 fiom 
said Fannie Deep to the names of Fannie Deep and John 
B. Kashouty, payable to either or the survivor, and said 
fund was so deposited to their joint names in the National 
Bank of Geneva, New York. This transfer was made with¬ 
out consideration and was the result of fraud and un- 

3 due influence practiced upon Fannie Deep by defen¬ 
dant John B. Kashouty. j 

5. Prior to Fannie Deep’s going to Geneva, New York;to 
stay with John B. Kashouty in July, said Fannie Deep had 
made her home in the District of Columbia for many yeairs 
and her trip to Kashouty’s home was to have a visit apd 
was never at any time considered by Fannie Deep to be a 
change in her residence. On June 2,1938 said Fannie Deep 
made, published and declared her last will and testament, 
which said will has been filed in the Office of the Register 
of "Wills in the District of Columbia. A copy of said will 
is hereto annexed and prayed to be read as a part hereof. 
Due to the transfer of both the real estate and the personal 
property from Fannie Deep to John B. Kashouty as afore¬ 
said there is no property to be administered by the Execti- 
tor named in the aforesaid will. 


i 
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Wherefore, plaintiffs pray: 

1. That defendant John B. Kashouty be decreed to hold 
the real estate known as lot 194 in square 4202, 'Washing¬ 
ton, D. C. as a Trustee for the benefit of the persons named 
in the last will and testament of Fannie Deep, deceased, or 
if said last will and testament be refused admission to pro¬ 
bate, for the benefit of the heirs-at-law of said Fannie Deep. 

2. That a Trustee be appointed to convey the aforesaid 
property to the Executor named in said will or if said will 
be not admitted to probate to the heirs-at-law of said Fannie 
Deep. 

3. For such other and further relief as to the Court may 
seem necessary. 

Walter M. Bastian, 

Albert F. Adams, 

National Press Building, 

John S. Sado, 

Attorneys for plaintiffs. 

4 Last Will and Testament 

I, Fannie Deep, of the city of Washington, District of 
Columbia, being of sound mind and memory, do hereby 
make, publish and declare this to be my last Will and Tes¬ 
tament, in the manner and form following, and hereby re¬ 
voke any will or wills heretofore made by me. I further 
declare that this will, kept in the custody of my executor 
hereinafter named, it is the only authentic will to which I 
affixed my mark. 

First: I direct that all my just debts and funeral ex¬ 
penses be paid. 

Second: I direct my executor to sell all my real property, 
and the proceeds thereof, together with all my other per¬ 
sonal property wherever situated and of whatsoever char¬ 
acter, be then distributed as follows: 

(a) To my grandchildren, Anthony Deep, Jr. and William 
Deep, the sum of Five Hundred Dollars ($500.00) each; this 
sum to be deposited by my executor as trustee for the two 
children until they reach the age of twenty-one. Provided, 



however, that said trustee may in his absolute discretion 
release a portion or all of said trust fund, at any time] if 
in his opinion he deems it necessary for the maintenance 
and/or education of said children. 

(b) To the Saint George Syrian Orthodox Church Society 
of Washington, D. C., the sum of Fifty Dollars ($50.00). j 

(c) To my daughter, Annie Gabriel of Texas, the rest ^nd 
residue of my estate. 

Third: In the event that any of the aforementioned ben¬ 
eficiaries should predecease me, his or her share shall jgo 
or be divided among the survivors of the above named behe- 
ficiaries in accordance with the above stipulations^ 

5 Fourth: I do hereby make, constitute and appoint 

Joseph S. Sado of Washington, D. C., to be my execu¬ 
tor, without bond, of this my last Will and Testament, j 

Fifth: While I am aware of the number and the existence 
of my other descendants and next of kin, it is my intention 
that no one of them be the beneficiary of my bounty, except 
those above named. 

In witness whereof, I, Fannie Deep, the Testatrix above 
named, have subscribed my mark and authorized affixihg 
of my name and seal this second day of June in the Ye^r 
of our Lord, One Thousand Nine Hundred and Thirty-eight. 

Her ! 

FANNIE X DEEP (Seal) 

Mark 

i 

Signed, sealed, published and declared by the above Tes¬ 
tatrix, Fannie Deep, as and for her Last Will and Testa¬ 
ment In the presence of us, who have hereunto subscribed 
our names at her request as witnesses thereto, in the pres¬ 
ence of said Testatrix, Fannie Deep, and of each other. 

CHAS. KOGOK (Witness) 

ANTON A KOGOK (Witnesjs) 
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9 In the District Court of the United States 

For the District of Columbia 
Civil Action No. 1092. 

Anthony Deep, Jk., et al, Plaintiffs, 


v. 

John B. Kashouty, ct al, Defendant . 

Amended Complaint to Establish Trust on Lot 194 Square 

4202 

Leave of Court having been first had and obtained plain¬ 
tiffs show: 

1. Since the filing of the original complaint information 
has been received by plaintiffs making it necessary and 
proper to drop as parties plaintiff Joseph S. Sado and St. 
George Syrian Orthodox Church Society of Washington, 
D. C. 

2. Plaintiffs Anthony Deep, Jr. and William Deep are 
heirs-at-law of Fannie Deep, deceased, their father, An¬ 
thony Deep, who was a son of the aforementioned Fannie 
Deep, predeceasing his mother. This suit is brought on 
behalf of the said two plaintiffs, who are infants under the 
age of twenty-one years, by their mother and next friend, 
Mrs. Anthony Deep. Plaintiff Annie Gabriel is an heir-at- 
law and daughter of Fannie Deep. 

3. Defendant George Deep is an heir-at-law and son of 
Fannie Deep. Defendant John B. Kashouty is the present 
record owner of lot 194 square 4202 in Washington, D. C. 

4. Fannie Deep departed this life December 7, 1938 at 
Geneva, New York, where she was temporarily staying with 
defendant John B. Kashoutv and his family. Prior to going 

to Geneva, New York, said Fannie Deep had for many 
10 vears maintained her home and residence in Wash- 
ington, D. C. At the time of her death said Fannie 
Deep was more than ninety years old and was unable to read 
or write. She had been with defendant John B. Kashouty 
since July, 1938. On September 17, 1938 a deed conveying 
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lot 194 square 4202 from said Fannie Deep to John B. Kash- 
outy was signed by said Fannie Deep by her mark, reciting 
a consideration of ten dollars and mutual love and affection 
and other good and valuable considerations. Plaintiffs al¬ 
lege that at the time of the purported execution of the afore¬ 
mentioned deed Fannie Deep was of unsound mind anti in¬ 
capable of executing a valid deed, and further that there 
was no consideration for her executing said deed, and that 
undue influence was used upon her by defendant John B. 
Kashoutv and others acting in his behalf. Plaintiffs ^tate 
that on June 2,1938 said Fannie Deep made, published land 
declared a paper as and for her last will and testamjent, 
which said paper writing has been filed in the office ofi the 
Register of Wills for the District of Columbia. Plaintiffs 
state that it is their belief that at the time of the execution 
of the said paper writing said Fannie Deep was of unsound 
mind and said paper writing therefore does not constitute 
a valid will. 

5. Plaintiffs Anthony Deep, Jr. William Deep and Annie 
Gabriel, and defendant George Deep are the only heirslat- 
law of Fannie Deep and are entitled to have property known 
as lot 194 in square 4202 freed from the effect of the afore¬ 
mentioned deed, or in the alternative, have defendant Kash- 
outy decreed to hold the title to the aforementioned ijeal 
estate as Trustee for the heirs-at-law of Fannie Deep. 

Wherefore, plaintiffs pray: 

1. That defendant John B. Kashouty be decreed to 
11 hold the real estate known as lot 194 square 4202j in 
Washington, D. C. as a Trustee for the benefit of ^he 
hcirs-at-law of Fannie Deep. 

2. That a Trustee be appointed to convey the aforesaid 
property to the heirs-at-law of said Fannie Deep. 

3. Or in the alternative that the deed from Fannie Deep! to 
John B. Kashouty above referred to be declared freed apd 
of no effect. 
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4. For such other and further relief as to the Court may 
seem just and proper. 

WALTER M. B ASTI AN 
ALBERT F. ADAMS 
JOSEPH S. SADO 
Attorneys for plaintiffs 
National Press Bldg. 

Service bv mailing copy to attorneys for defendants 
3/10/39 

#•##**»#•# 

12 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 1092. 

Anthony Deep, Jr., et al, Plaintiffs , 


v. 

John B. Kashouty, et al , Defendants. 

Motion Under Rule 12 

Comes now the defendant John B. Kashouty and moves 
the Court: 

1. To dimiss the complaint because of lack of jurisdiction 
over the subject matter and failure to state a claim upon 
which relief can be granted. 

2. To require the plaintiffs to state with more definiteness 
and particularity the undue influence alleged to have been 
practiced upon the decedent. 

HINTON & HERON 
By ALEXANDER M. HERON, 
Munsey Building, 

Washington, D. C. 

Attorneys for John B. Kashouty 

The points to be argued in support of the foregoing mo¬ 
tion are: 

1. That the establishment of the invalidity of the will is 
a necessary element of plaintiff’s case, and cannot be ef¬ 
fected by this Court. 



9 


i 


2. That under Section 235 of the Code, only an executor 
or administrator can properly prosecute this action. 

3. That allegations of undue influence are similar 
13 to, and should be pleaded with the same particularity 
as allegations of fraud. 

4. And other matters appearing on the face of the com¬ 
plaint. 

* * # * * * * # • # 

Messrs. Walter M. Bastian, 

Albert F. Adams, 

Joseph S. Sado, 

Attorneys for Plaintiff, 

National Press Building, 

Washington, D. C. 

Gentlemen: 

Please take notice that the Points and Authorities to; be 
submitted in support of this Motion and the authorities in¬ 
tended to be used are attached hereto. The rules of the 
above entitled Court require that if you oppose the graft¬ 
ing of the above Motion you shall, within five days frpm 
the date of service of a copy of this paper upon you, or sfch 
further time as the Court may grant, or as the parties to 
this suit may agree upon, file in reply with the Clerk of the 
said Court, a statement of the Points and Authorities ujjon 
which you rely. 

HINTON & HERON 
By ALEXANDER M. HERON, 
Munsey Building, 

Washington, D. C. 

Attorneys for John B. K ash out y 


Copy of the foregoing Motion, together with attached 
Points and Authorities received this 17th day of Marph, 


1939. 


Walter M. Bastian, 

Attorney for Plaintiff. 


! 

i 
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14 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 1092. 

Anthony Deep, Jr., et al, Plaintiffs , 

v. 

John B. Kashouty, et al, Defendants. 

Order Overriding Motion of Defendant Under Rule 12 

Upon consideration of the motion of defendant John B. 
Kashouty under rule 12 to dismiss the amended complaint 
filed herein and to require the plaintiffs to state with more 
definiteness and particularity and the argument of counsel 
thereon, it is, by the Court, this 10th day of May, 1939, 

Ordered, That the said motion be and the same is hereby 
overruled with leave to defendant to file his answer within 
ten days. 

JOSEPH W. COX 

Justice 

* • * 

16 In the District Court of the United States 
For the District of Columbia 

Civil Action No. 1092. 

Anthony Deep, Jr., et al. Plaintiffs , 

v. 

John B. Kashouty, et al, Defendants. 

Answer of John B. Kashouty to Amended Complaint 

The defendant John B. Kashouty for an answer to the 
Amended Complaint herein says that: 

1. He does not know what additional information came 
to the plaintiffs between the filing of the original Complaint 
and the Amended Complaint. 

2. He admits the allegations of paragraph 2 of the Com¬ 
plaint. 

3. He admits the allegations of paragraph 3 of the Com¬ 
plaint. 
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4. He admits that Fannie Deep departed this life on De¬ 
cember 7, 1938, at Geneva, New York, but denies th^t she 
was temporarily staying there at that time. On th^ con¬ 
trary he says that she had taken up a permanent! resi¬ 
dence with him and his family at Geneva, New York, and 
had become a resident of and domiciled in the State 
of New York. He denies that she was more thain 90 
years old, but says that at the time of her death she was 
about 75 years old. He denies that the deed of Septem¬ 
ber 17, 1938, was executed without consideration, but Isays 
that in consideration therefor he agreed to and did provide 
a home for her and maintained her for the remainder o^‘ her 
life. He further says that the agreement so made and the 
conveyance of the said property in consideration therefor, 
were at the instance and request of the said Fannie Deep, 

and in order to insure provision for her maintenance 
17 during the remaining portion of her life. He dehies 
that the said Fannie Deep was of unsound mind 'and 
incapable of executing a valid deed at any time, but sjays 
that she was of sound mind and fully capable of executing 
said deed. He denies that undue influence was used ujeon 
her by him or others acting in his behalf, but on the con¬ 
trary says he caused her to obtain independent and disin¬ 
terested advice in connection therewith. He admits that! on 
June 2,1938, the said Fannie Deep made, declared and pub¬ 
lished her last will and testament, which same is now fijled 
in the office of the Register of Wills for the District of Co¬ 
lumbia, but he denies that the said Fannie Deep was of un¬ 
sound mind at the time of executing said will, and denies 
that said will is invalid. j 

5. He denies that the said Anthony Deep, Jr., William 

Deep, Annie Gabriel and George Deep are entitled to Ljot 
194 in Square 4202, and denies that they have any interest 
in or right and title to the same. ! 

HINTON & HERON ! 

By ALEXANDER H. HERON, 
Munsey Building, 

Washington, D. C. 

Attorney for Defendant John B. Kashouiy 


I 
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CERTIFICATE OF SERVICE 

I, Alexander M. Heron, one of counsel for the defendant 
John B. Kashouty, do hereby certify that copies of the 
foregoing pleading were served upon Messrs. Walter M. 
Bastian and Albert F. Adams, Attorneys for Plaintiffs, and 
Eugene R. West, Esquire, Attorney for the Defendant Deep, 
by mailing the same this 20th day of June, 1939. 

ALEXANDER M. HERON. 

• •##**••#* 

(Opinion of the Court) 

213 Civil Action No. 1092. 

Deep et al 


v. 

Kashouty et al. 

The decedent, Fanny Deep, in July 1938, came to live 
with her nephew, the defendant Kashouty. She was then 
evidently over eighty years of age and in ill health and an 
enfeebled condition. In September of the same year she 
executed a deed conveying to Kashouty the property in 
question in this case, and in December of the same year 
she died. She spoke Arabic but had a limited knowledge 
of English. The deed was prepared by Kashouty’s lawyer, 
and it is testified that he explained it to her in English. 
However it is showm that a few days before her death she 
spoke of the transaction to a clergyman and stated that she 
wished Kashouty to have the property. But living with 
Kashouty as she had been doing until she went to the hos¬ 
pital, if under his influence before, I think that this influence 
continued to the time of her death. In June 1938 a month 
before she went to live with her nephew she exe- 
214 cuted a will leaving the bulk of her property to her 
grandchildren. 

In view of all the circumstances I am of the opinion that 
although she was not of unsound mind at the time of exe¬ 
cuting the deed in question, she was feeble in body, making 
her all the more susceptible to the influence of one whom 
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she trusted, largely ignorant of the English language, sign¬ 
ing her name by a mark, the execution of the deed was not 
her free and voluntary act but was procured by jundue 
influence. j 

The plaintiff has moved to amend the complaint tq seek 
the recovery of some cash deposited in the joint naiiies of 
the decedent and Kashouty. This motion is denied for two 
reasons. 1st—The plaintiffs in their opposition to a mo¬ 
tion to dismiss the original complaint stated that thd alle¬ 
gation in the original complaint as to this fraud, wais not 
made with any attempt to recover it, and 2nd—Any aiction 
to recover this fund would have to be brought by the! per¬ 
sonal representative of the decedent. Cunninghanji vs. 
Rogers, 257 U. S. 466. 

215 As to the necessity of making the executor of the 
will of Fanny Deep a party to this suit, that question 

has apparently been passed on by the late Mr. Justice Cox. 
In any event any recovery of the title to the land byj the 
plaintiffs will be subject to the provisions of any will jthat 
may be probated. j 

I have excluded the testimony of the defendant Kksh- 
outy, but if admitted, it would not change my conclusions. 

BAILEY, ! 

7 I 

J. | 

i 

216 Findings of Fact and Conclusions of Law 

This cause coming on to be heard by the Court, without a 
jury, and upon consideration thereof, from the evidence ad¬ 
duced, the Court this day of January, A. D., 1941, does 

hereby make the following: 1 

i 

i 

Findings of Fact 

1. Decedent, Fannie Deep, was the owner of Lot 1^4 
Square 4202 of the District of Columbia. She purchased 
this property in January, 1938, with her own funds. In 
June of 1938, a month before she went to live with defen¬ 
dant Kashouty, she executed a will leaving the bulk of h^r 
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property to her daughter and her grandchildren, who are 
among the plaintiffs in this suit. 

2. In July, 1938, decedent went from Washington, D. C., 
to live with her nephew, the defendant Kashouty, in Geneva, 
New York, and continued to live with him until she went 
to the hospital a few days before her death, which occurred 
on December 7, 1938. She was then evidently over eighty 
years of age, in ill health and an enfeebled condition. She 
spoke Arabic but had a limited knowledge of English. Al¬ 
though she was not of unsound mind at the time of execut¬ 
ing the deed in question, her feebleness of body made her 
all the more susceptible to influence of her nephew, the de¬ 
fendant, John B. Kashouty, whom she trusted. 

217 3. The deed transferring the above-mentioned 

property from her to Kashouty was prepared by 
Kashouty’s lawyer. Said deed was executed on September 
17, 1939 and recorded on October 24, 1938. No monetary 
consideration passed from Kashouty. 

4. The execution of the deed was not her free and volun¬ 
tary’ act, but was procured by undue influence practiced 
upon her by the defendant, John B. Kashouty. 

Conclusions of Law 

1. The deed conveying Lot 194 Square 4202 of the Dis¬ 
trict of Columbia from Fannie Deep to John B. Kashouty is 
invalid and void and the plaintiffs are entitled to a decree 
declaring said deed void and of no effect. 

Judgment will be entered accordingly. 

JENNINGS BAILEY, 

Justice. 

Defendant Kashouty notes an objection to the foregoing 
findings of fact and conclusions of law. 
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Judgment Declaring Deed Invalid 

\ 

This action came on to be tried before the Court, and the 
evidence adduced by the parties having been heard, Sand the 
Court having made its findings of fact and conclusions of 
law, it is hereby, by the Court this 27th day of Jhnuary, 
1941, i 

ADJUDGED, ORDERED and DECREED, Tliat the 
deed from Fannie Deep to John B. Kashouty, dated Septem¬ 
ber 17, 1938, recorded October 24, 1938, conveying Dot 194 
in Square 4202 in the District of Columbia be and the same 
is hereby declared invalid, void and of no effect. 

JENNINGS BAILEY 
Justice i 

Defendant Kashouty notes an objection to the foregoing 
order. ! 

n. j 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. i 

Evidence at Trial Introduced on Behalf of Plaintiffs. 

* * # * * * * * #i# 

Testimony of Sister Beilina (Julia Hautzinger) j 
(Direct Examination). 

i 

• • # • * • # * • • 

78 Q. Did she fit in with the routine of your Hoine? 

A. Well, not with the guests so well. Of course,! we 
make them fit in with the routine. ! 

Q. Did you have any difficulty having her fit in with the 
routine? A. Well, she was very determined and obstinate 
at times. 

# # * • • # * # * # 

i 

Testimony of Appellee Joseph Sado (Cross-examination). 
• • * # # * * • * * 

88 Q. Did she have a determination of character aboiut 
things that she wanted to do? A. Well, she whs 
rather obstinate about things and her general affairs. j 
Q. She was? A. Yes. 
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Testimony of Appellee Mike Deep (Direct Examination). 
*•###••#•* 

90 Q. Did there come a time when Fannie Deep and 
you and your family resided together? A. Yes, sir. 

Q. When was that? A. That was in the year 1938, and 
the month of—right after Dr. Deep’s death, two days after 
Dr. Deep’s death. 

Q. Tw’o days after Dr. Deep’s death A. Yes. That was 
in 1937. 

Q. In 1937? A. Yes. 

Q. Where were you living at that time? A. 1307 N Street, 
Northwest. 

Q. How long did you live there with Mrs. Fannie Deep? 
A. She stayed there about two weeks with us. 

Q. Two weeks? A. Yes. 

Q. Did you move to another place with her or did she 
leave you? A. We moved to the house we bought with her. 
Q. Will you tell the Court the circumstances of 

91 buying that house? A. Well, as she wanted me to 
buy a house and we live together—and went to the 

bank and got the money, and -went to the real estate and 
bought the home. And we moved in the house; and she 
would not stay there over two weeks. She was so irritable, 
and she would not sleep at nights and would not eat nothing, 
and almost killed one of the babies. 

Q. When you were going to buy the house, who w T as to put 
up the money? A. She put up the money. 

Q. How was the title to the house? A. The title was sup¬ 
posed to be in her name or my name; in case of her death, 

I got it; and in case of my death, she gets it. 

*##••##*•• 

Testimony of Appellee Mike Deep (Cross-examination). 

95 Q. Do I understand that she came to live with you 

two days after Dr. Deep’s death A. Yes, sir. 

#*#••##*•• 

96 Q. How many rooms did you have? A. We had 
three rooms. 

97 Q. You are married and have two children? A. 
Three now. 
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Q. Two at that time? A. Yes. 

Q. The five of you lived in the three rooms? A. Yes.j 
Q. How old were those children? A. Now? 

Q. At that time. A. Oh, between two and four. 

Mr. Heron. That is all. 

* * * * * # # # • ; • 

Testimony of M. Maurice Chacchia (Direct Examination). 

i 

101 By Mr. Adams: j 

Q. Will you state your name— 

The Court (interposing). Don’t you know it? 

Mr. Adams. His name is M. Maurice Chacchia. 

The Court. How do you spell it? j 

Mr. Adams. Chacchia, C-h-a-c-c-h-i-a. i 

7 i 

i 

By the Court: j 

i 

Q. Is that your name A. Yes. j 

i 

By Mr. Adams: 

Q. Mr. Chacchia, you are an attorney and counselor at 
law? A. In the State of New York; yes. 

Q. You prepared this deed (indicating), did you? A.! I 
did. | 

The Court. Is that the deed in question? 

102 Mr. Adams. Yes, your Honor; and this deed his 

been admitted in pre-trial. ! 

The Court. Very well. i 

j 

By Mr. Adams: 

Q. For whom did you prepare this? A. Mrs. Fannie 
Deep. 

Q. Do you speak Arabic? A. No. 

Q. You got the instruction through Mr. Kashouty, tp 
prepare the deed? A. No, I talked with her. She could 
speak enough English so as to make herself understood. 

Q. Who was present when you talked to her? A. The 
first time I was there, I was talking with her; and my secret 
tary—at that time, who is now my wife—was also present in 
the room. Mr. Kashouty was in some part of the room, and 
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I believe Mrs. Kashouty was there some of the time, at 
least. She may have been there all of the time. 

Q. You have represented Mr. Kashouty, have you? A. 
Well, I have done work for him; yes. 

Q. How long have you known Mr. Kashouty? A. Oh, I 
would say about 20 years, and maybe more. 

Q. When did you first meet Fannie Deep? A. I believe 
it was in September of 1938. 

Q. September of 1938? A. Yes. 

Q. This deed is dated the 17th day of September. Was it 
in that vicinity? A. Yes—about that same day, I would 
say. 

103 Q. Did Mr. Kashouty talk with you with reference 
to this transfer of property, prior to the time you 
talked with Mrs. Deep? A. My recollection is that about 
the middle or somewhere just before the 20th of August I 
had received a phone call from Mr. Kashouty, that his aunt 
wanted some information or wanted to have me do some 
work. I was away from August 20 until September 13; and 
shortly after the 13th—I would judge somewhere around the 
17th, there—I received another phone call, that she wanted 
to see me that night. This was an evening, I believe. 

And I went up there that evening, with my wife—where I 
was given certain information by her. And she also turned 
over to me a deed which she had, from which I obtained the 
description that is in that deed. 

Q. Was Mr. Kashouty present during those times? A. 
Yes, that is the occasion I mentioned—this first time. 

Q. Yes. Mrs. Deep was a very elderly lady? A. Pardon 
me? 

Q. Mrs. Deep was a very elderly lady? A. I would say 
she was elderly. 

Mr. Adams. That is all. 
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Testimony of M. Maurice Chacchia (Cross-examination). 

By Mr. Heron: 

Q. What was done on this occasion when you visited her 
and she gave you the deed? Was this present deed drajwn 
at that time? A. Well, we had to leave that home, 

104 and went across the street—about half a blocks I 
should judge—to my office, where this deed was pre¬ 
pared. 

My recollection is that we returned after it was prepared, 
at which time I read it to her and had her affix her markj to 
the deed. 

It is also my recollection that the Syrian priest was sup¬ 
posed to be there—Father Massabini; but he was not there 
that evening, and I don’t know whether it was the followihg 
day or a day or two thereafter, or more—I cannot tell youj— 
that Father Massabini was available; and I was called ba<pk, 
and I again read the deed to her and explained it as I went 
along; and then every once in a while she and Father Mas^a- 
bini would carry on a little conversation in Syrian. 

And then after we were through with that process, she 
acknowledged—I talked to her in what English I thought 
she could understand—if that was her mark and if that wks 
the deed that she wanted to make. 

And she said, “Yes.” 

And Father Massabini affixed his signature, and my sec¬ 
retary—at that time—also affixed her signature. 

Now, whether I took her acknowledgment at that time or 
on the first occasion, I don’t know. 

Q. On the first occasion, do I understand that she affixed 
her mark? A. It is my recollection that she affixed her mark 
on the first occasion and that that mark -was witnessed tjy 
my wife on that occasion. 

Q. By “that occasion” I mean the time you came 

105 back, after preparing the instrument. A. That is 
the second time I saw her—yes—after the instrument 

had been prepared. 





20 


Q. Was she physically aided in fixing the acknowledg¬ 
ment, do you recall ? Or do you recall whether she was aided 
in fixing it? A. It is my recollection that she fixed it her¬ 
self. I could tell if I looked at it. 

(The document referred to was shown to the witness.) 

The Witness. Yes, I believe that was put on there by 
herself. 

By Mr. Heron: 

Q. Wliat was her physical appearance wdien you saw her? 
A. She had on a dark-colored dress; I am inclined to think 
it was black. It looked like a warm dress. She was seated 
in a chair at the bay window, and she appeared to be a 
w^oman somewhere in her 70’s—middle or late 70’s. She had 
gray hair. It was not entirely gray, but it w^as predomi¬ 
nantly gray. 

She impressed me as being a woman not too tall, maybe a 
little belowr medium height. Of course she was sitting down, 
as I recollect her. She may have stood, but I don’t remem¬ 
ber seeing her do that; rather dark complexioned; she looked 
wrinkled to some extent—a typical woman of about that 
age. 

Q. Was there any discussion as to the character of the 
instrument winch wras being drawn—between you and her? 
A. Yes. 

Q. Wliat w r as that? A. When I first saw* her, she told me 
that after her son, Dr. Anthony Deep had died, that no one 
else w’ould be good to her. She spoke very affec- 
106 tionately of Anthony Deep for a wliile, and then told 
me that now she w*as living with John; and she says, 
“John now is my son; he is like my son. I live here with 
John, and I want him to have this house.” 

She had told us about the house. I do not remember the 
details. She also mentioned, either on that first or second 
occasion, the money in the bank. 

And I asked her if she wranted to make a will or a deed. 
She told me that she had made a will and that it w r as in 
Washington. 



21 


i 


And I said, “Well, if you want to make a will, that is jone 
thing. If you want to make a deed, that is another. Now, 
just what is your arrangement ?” 

She then explained that she was going to live there land 
that John was going to take care of her the rest of her life, 
for which she was going to turn over this property now| 

I also recall that I asked her if she wanted a written 
agreement to the effect that Mr. Kashouty would take care 
of her the rest of her life. I told her that was customary. 

She would not hear of anything like that. She said that 
she trusted him and that if she did not trust him she would 
not be there. 

Q. Did either Mr. or Mrs. Kashouty take any part in 
those conversations at that time? A. My best recollection 
is that Mr. Kashouty sat in a chair to my rear and to my 
left. I was sitting more or less at right angles to her, facing 
the bay window; and she was sitting sidew r ays in the bay 
window. 

Q. What, if any, indication did she give as to her 
107 mental condition when you talked to her? A. She 
impressed me as being intelligent. She understood 
vrhat her ability to comprehend the language would permit 
her to understand. 

Being accustomed to speaking to people of her race las 
w^ell as of the Italian race, I was careful to use simple terpis 
which I thought she w T ould understand; and she appeared to 
understand wiiat I said. There w r ere some times w r hen she 
could only express her understanding by saying “Yes” |or 
“No”; but she could say “Nephew” and “My son”; she 
mentioned “Doctor”. 

There wrere several other words that she used—frpm 
which I was able to appreciate that she understood wh|at 
she was doing and w-hat she was talking about, particularly 
when she mentioned about a will that she had made here jin 
Washington. 

Q. Did she tell you anything about what the status of the 
property was, as far as its occupancy or w*ant of occupancy, 
or any other details of it? A. Well, I have some faint rec- 
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ollection of some complaint that she had regarding this 
Washington property—that she had been displeased with 
something that had been done with it. But I was not able 
to ascertain from her just what it was. It was to the effect 
that someone had tried to take advantage of her. 

Q. You said that you explained to her just what the deed 
meant. Just how did you go about explaining it to her? 
A. I explained that a deed meant a present conveyance, 
whereas a will would not convey until death, and that a will 
was always revocable until death. 

By the way, that brings something else to my mind: After 
the deed was drawn, she later made arrangements to 
108 have some money transferred from Washington to 
Geneva, and she then asked me what she should do 
about the will in Washington and whether she should make 
another will or whether she should recall it. 

I said, “You do not have to do anything about that unless 
you have some other property.” I said, “Other than this 
money in the bank and this land which you are conveying by 
this deed, do you own any other property?” 

She said, “No.” 

I said, “Well, if you have no other property, there is no 
need of making a will.” 

Q. Did she give any indication as to her character of 
mind? A. She was quite similar to a lot of other Syrian 
women that I have met, about her age. They are a hard¬ 
working, rugged type— 

Mr. Adams (interposing). Your Honor, I think he should 
confine his remarks to this lady, instead of to the Syrian 
race. 

The Court. Very well. 

The Witness. All right. 

She seemed to be very definite and set—a determined 
type. In fact, the first night that I was called, I had an 
engagement to go to the movies; but I understood that she 
was insistent that I should see her that evening. 

Mr. Heron. That is all. 
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Testimony of M. Maurice Chacchia (Redirect Examination). 

By Mr. Adams: 

i 

Q. Mr. Chacchia, you said you read the deed to 

109 her. Did you read it in English, to her? A. Yes, I 
read it in English; and every so far I would stopjand 

ask her if she understood it or whether she wanted me to 
explain anything to her. And she indicated that she j did 
understand. 

That same procedure was repeated when Reverend Mas- 
sabini was there; because she wanted Father Massabihi to 
be a witness to the deed. And I repeated that in his pres¬ 
ence. 

Q. Then Mr. Kashouty did not read this to her in Arabic? 
A. He took no part in the transaction. 

Q. And no one read the deed to her in Arabic? A. Rev¬ 
erend Massabini did on the occasion that he was present. 

Q. Was that after— A. (Interposing) That was a day 
or two later. 

Q. Was that after the deed had been executed by her? 
A. That was after she had executed it and witnessed h er 
mark before my wife. But I don’t know whether it i r as 
before I had taken her notarial acknowledgment 1 6 it. 

110 Q. You say that you discussed the character of jthe 
instrument with her? Did you do that in English, 

also? A. Yes. 

Q. That was not done in Arabic? No one translated what 
you said in Arabic? A. No. 

Q. You do not know whether there was ever a transla¬ 
tion of what you said to her in Arabic, do you? A. On the 
first occasion there w T as no translation; but on the occasion 
when Reverend Massabini was there, there was a transla¬ 
tion. 

Q. Of course, you do not know whether there was a trans¬ 
lation or not, because you do not know Arabic? A. Yes; if 
you speak Arabic in my presence I will know that Arabic 
is being spoken, because at one time I worked in Mr. ]£a- 
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shouty’s shoe store for several years; and I know when it is 
being spoken. 

Q. But you do not know the words? A. I know some 
words. 

Q. But you could not tell whether it was entirely an accu¬ 
rate translation? A. Oh, no. 

Q. These conversations you had with her were entirely in 
English, on your part? A. That is true. 

Q. You testified that there was some money that was 
brought up from Washington to Geneva? A. That is true. 

Q. Do you know the approximate amount of that 
111 money? A. Somewhere between $1,100 and $1,500. 

I think it "was around $1,100. 

Q. That was her money? A. It was transferred from an 
account that had been carried in her name. 

Q. To whom was it transferred? A. Transferred to a 
joint account in her name and the name of John B. Ka- 
shouty. 

Mr. Heron. I might point out that no part of the claim 
is made for that. This suit is restricted— 

The Court. I think that may be brought out as an atten¬ 
dant circumstance. 

The Witness. By the way, that was subsequent to the 
time the deed was executed. It took some time to complete 
that transaction. 

By Mr. Adams: 

Q. You say that you asked her about a written agree¬ 
ment? A. Yes. 

Q. You said that in English? A. Yes. 

Q. Did anyone translate that into Arabic, to her? A. No. 

Mr. Adams. I think that is all. 

Testimony of M. Maurice Chacchia (Re-cross-examination). 

By Mr. Heron: 

Q. Let me refer you to the subsequent time when I under¬ 
stand you explained it to her, in Mr. Massabini’s presence: 
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Was that the time when he witnessed her execution of it? 

A. That is the only time that he and I were present 
112 at that home. 

Q. Do you know* how much time elapsed between 
the time w’hen she did execute it with her mark and theitime 
he witnessed it? A. No, I don’t. It may have been a| day 
or two. 

Q. But, at least, it was not on the same date? A. I don’t 
believe it w’as the same day. 

Q. Did she put any questions to you? A. Regarding the 
deed? 

Q. Regarding any of these transactions? A. Well, bejfore 
she handed me her deed, she put some questions to me. 

Q. Were they in sufficient English so that they were in¬ 
telligible to you? A. I understood what she w 7 as intending 
by her w’ords. I understood that she wanted to know 7 liow' 
she could complete this transaction that she had been nego¬ 
tiating with Mr. Kashouty. 

Evidence at Trial on Behalf of the Defendant. 

Testimony of Appellant John B. Kashouty (Direct 

Examination). j 

121 Mr. Heron. This is the defendant, John B. Kaisli- 

outy. His residence is in Geneva, New York. 

I 

By Mr. Heron: 

Q. That is correct, is it not, Mr. Kashouty? A. It is— 
Geneva, New York. 

Q. Were you related to Fannie Deep, the decedent in this 
case? A. I am; she is my aunt and my mother’s sister.; 

Q. Just exactly how did that connection arise? A. Well, 
she is my mother’s sister. 

Q. She w 7 as your mother’s sister? A. My mother’s 
sister. | 

Q. How long had you know’n her? A. Well, I have kno^jni 
her since 1902, when w r e first came over to the United 

I 

I 

i 

i 

i 

i 
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States. We came over to Newport News, Virginia. She 
resided at that time at Newport News, Virginia. 

Q. Did she come with you or did she come before that 
time? A. No, she came before that time. 

Q. Did she have any children at that time? A. 
What? 

122 Q. Did she have any children at that time? A. 
She had Tony and Mike Deep; he was from her 

daughter’s marriage—her grandson, Mike Deep. 

Q. What about George Deep? A. Also she had George 
Deep; but he was a man. I have spoken about children. 
Q. Did you live together at Newport News? A. We did. 
Q. In the same house? A. In the same house. 

Q. For how long a time ? A. Why, we lived quite a while, 
but she and her son George went to the old country. George 
got married in the old country. 

Q. And then they returned to Newport News? A. Then 
they came back again to Newport News. 

Q. During that time did her husband live with her? A. 
No. Her husband came back with her son—her son George. 

Q. When was that? A. I really could not say—I think 
either in 1906 or 1907. It was one of those vears, but at 
least I do know it was during that time. 

Q. Do you know what, if any, means of support she had 
during that time? A. She was working. 

Q. What kind of work did she do? A. She used to peddle 
merchandise. 

Q. What kind of merchandise? A. Oh, laces and 

123 doilies and things of that sort, and towels and stuff 
of that sort. 

Q. How would she get about, doing that? A. Go about 
from house to house in the city. 

Q. How long did you live in her house, or, rather, how 
long did you all live together in the same house at that time? 
A. Why, as I said, we lived with her until she went back to 
the old country. Then we lived with my uncle George, who 
was living in the same city—Newport News. 

Q. After she returned, did you live with her again at any 
time? A. After she returned? 


27 


Q. Yes. A. No, I did not. I lived with my uncle George. 
Q. Did she ever live with you at any time after her re¬ 
turn? A. No, she did not. 

Q. How frequently did you see her from that timb on? 
A. Why, mostly every day or every other day, or whatever 
it happened; because we weren’t living very far fromieach 
other. 

Q. You were still living in Newport News at that time? 
A. We lived in Newport News until 1907. 

Q. After that relationship was broken up, where did you 
and she go? A. In 1907 we went back to the old country. 
My mother was not feeling very well; and I think it|was 
Dr. Buxton at that time who suggested that if she go tci the 
old country for more drier climate, she might be better. 
And we went to the old country, but I came baclj: in 
1908. i 

124 Q. What do you mean by “the old country”?! A. 
Syria. 

Q. What part of Syria? A. Tripoli. j 

Q. Was she from there? A. No, she was not; she chine 
from a little village called Metten. ! 

Q. Is that also Syria? A. That is also Syria. 

Q. What about her ability to speak English? A. M^hy, 
she could not speak very fluently, but she could understand 
and she could do business. ! 

Q. Did she have anyone with her when she went about 
doing business? A. Oh, no; she went all alone. 

Q. Was she able to read and write? A. No. i 

Q. Did her husband ever live with her at any time afiter 
she came to America? A. Yes; when his son George 
brought him over, they lived together, here in Washington. 
They lived on K Street together. 

Q. Did you live in Washington at that time? A. I did. 
Q. Did you have occasion to see her then? A. Oh, yps. 
I lived with them here in Washington, myself. 

Q. For how long? A. Oh, I lived here until my 

125 mother came over—until my mother got well a^d 
she came back to the United States. 


I 

i 

i 
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Q. Can you tell us approximately how long a time that 
was? A. I could not say exactly; I imagine about a year. 

Q. Who else was in the household at that time? A. 
George Deep, her son, and his wife and herself and my aunt. 

Q. And what about Anthony Deep? Was here there? 
A. Anthony Deep, also. 

Q. And what about Fannie Deep? A. We lived all to¬ 
gether on Seventh Street. 

Q. You lived all together there? A. On Seventh Street. 

Q. I think I said “Fannie”. The daughter’s name is 
Annie, isn’t it? A. Oh, Annie Deep? No, Annie Deep 
never lived with us, all the time since we were here since 
1902. 

Q. Where did she live? A. Between 1902 and 1905 she 
lived in Philadelphia, Pennsylvania. 

Q. Did you see her in that household when you were 
there? A. No, I never did. 

Q. Do you know whether or not there had ever been any 
division between Annie and her mother? A. Why, there 
was a dispute, as I understand from my aunt, on account of 
marriage—to the present husband. I said “my aunt”; I 
meant to say Fannie Deep. There was a little dispute over 
the marriage to the second husband. 

Q. ITad that breach ever been healed? A. I really 
126 could not sav; I don’t know. 

Q. Then after this period in Washington had 
passed, did you live in Washington or did she? What hap¬ 
pened then? A. I left Washington and went to Geneva, 
New York. 

Q. About what time was that ? A. That was in May, 1914. 

Q. Have you lived there since? A. I have lived there 
ever since. 

Q. Have you seen or did you see Fannie Deep between 
1914 and the present time or, at least, up until Dr. Deep’s 
death in 1937 ? A. Oh, ves: I used to come down here everv 
vear or everv other vear to see mv mother. 

Q. Did she live in Washington? A. Yes, my mother lived 
in Washington. 
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Q. How frequently did you make those visits? At Oh, 
about every year or every other year. j 

Q. How long would you say when you were here?! A. 
About a week or ten days sometimes. j 

Q. How frequently would you see Fannie Deep during 
that time? A. Why, I saw her quite frequently. j 
Q. In what household was she living then? A. With her 
son, Anthony Deep. 

Q. And anyone else? A. Her daughter-in-law. 

Q. What about prior to the time of their marriage in 
1930: With whom did she live then? A. They used to!live 
on Ninth Street—with her son—together. 

127 Q. Was there anyone else in that household? I A. 

I don’t remember it; there were only two of tljem. 

Q. Do you recall the period when the son, Dr. Deep, jwas 
studying medicine? A. I do. j 

Q. With whom did she live at that time? A. She was 
living with him. 

Q. Do you know who furnished the funds for Dr. Deep’s 
studies? A. Well, she did, herself. She made a trip) to 
Geneva, New York—mostly all the Syrians—of coursej, it 
is a small town, but we have a large Syrian community there, 
and practically all are Syrians from her section of the 
country. She made a trip around there during the tijne 
when her son was studying in college, and she raised a fijnd 
in order to keep her son going to school. So we helped hjer, 
and she lived with us in Geneva almost six months. 

Q. In your household at that time? A. In my house and 
my mother-in-law’s house, Mrs. Baroody. 

Q. Did you have occasion to observe the general tenor iof 
the household when she was living with the son, prior to His 
marriage? A. No, not very much. 1 

Q. You did not, on your casual visits there? A. No. S}ie 
generally used to come over to my sister’s house, here !in 
Washington. j 

Q. What were your relations with her during that 

128 period? A. With my aunt, do you mean? 


i 

I 


I 

i 
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Q. Yes. A. Just normal relations—only just, 1 1 Hello’ * 
and “How are you”; and that is all—but no business rela¬ 
tions or anything. 

Q. Were you friendly? A. We have always been friendly. 

Q. Did she indicate her affection for her son Anthony? 
A. She did. 

Q. How did she indicate that? A. She was very broken¬ 
hearted. 

Q. Suppose you tell me if she gave any indication during 
the time prior to his death. A. Well, my aunt always had 
a desire to see her son become a doctor, and she really 
worked at it very hard; and of course Anthonv himself was 
a very nice boy; because him and I were brought up together 
in Newport News, and I would say he was a very nice boy. 
And he really would listen to his mother; and by her en¬ 
couragement to him, and he had been very faithful to her, 
he pulled through with what she really wished him to be. 

Q. Did there come any time when she explained her situa¬ 
tion in his household? A. Do vou mean after he was mar- 

* 

ried or before? 

Q. Well, either time. A. Well, when I used to come up 
to Washington, here, of course Tony—I either called him up 
or he called me up. But if he found out that I am in Wash¬ 
ington, he called up the house to my sister; and he imme¬ 
diately came up to the house or he asked me to come up to 
his house. 

129 Well, of course my aunt, when I would go up to 
his house, the minute she would have the opportunity 
of being free where she could speak to me direct without 
anybody being there, she always complained to me about 
the treatment that she was receiving from her daughter- 
in-law. And I would always try to say, “Well, you are old 
and she is young, and maybe your two ideas don’t work 
together.” 

Q. Did that happen frequently? A. It happened quite 
frequently. Every time I came up here she always made 
the complaint. 
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Q. Do you know how Dr. Deep met his death? A. \Vhen 
he met his death? 

Q. How? A. By committing suicide. j 

Q. Did you come here at that time ? A. I did. j 
Q. What was her situation at that time? A. Well,j she 
was very broken-hearted, and she complained that he should 
not have done it, and all that. j 

Q. Did she seem to feel that there was any responsibility 
anywhere in connection with it? A. Well, she thought that 
if he was friendly with his wife and they were living to¬ 
gether—but she having left and went to New York— j 
Mr. Adams. (Interposing) Your Honor, I do not see tvhy 
the matter of how and why he met his death is material hiere. 
The Court. No, I do not, either. j 

Mr. Heron. My purpose is to show her frame of mind and 
the reasons why she did the things she did. Unless 
130 her understanding of these events and the interpre¬ 
tation she put upon them is before you, I think that 
it will be difficult and perhaps impossible to appreciate the 
nature of her subsequent actions. 

The Court. I sustain the objection. 

By Mr. Heron: j 

Q. Did she make any statement at that time as to wh^re 
she intended to live? A. Yes. She did not make that until 
after we came back from the funeral. At that time th,ey 
were all sitting there in the large living room, and so she 
took me on one side, in the back of the dining room, wheire 
they had the room there, and she asked me if I would take 
her to Geneva. I 

And I said, “I don’t see any reason why you should go 
to Geneva with me. You have a son in Lynchburg. Why 
don’t you go live with George?” 

“Well,” she says, “I can’t live with him; because I have 
tried it.” j 

I said, “Maybe the thing has changed. Maybe you had 
so much confidence in Tony that you could only feel at home 
in Tony’s house. But now Tony is gone and you have your 
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other son, and you should go live there.’’ I said, “You go 
there and try it out, and write me how you get along. And 
if you don’t get along, come with me. I am living in Geneva, 
and you can always write me a letter.” 

And I tried as much as I could to get her to go with her 
son; because her son George was there, present at the 
funeral. 

Q. When did you see her again after that? A. I did not 
see her again until July, 1938. 

131 Q. Did you write to her at any time between? A. 
I never did. 

Q. Did she write to you ? A. She did, but I did not answer. 

Q. Did you have any other kind of communication with 
her, through the family or in any way? A. No, I did not. 

Q. What was the occasion of your next seeing her, in 
July? A. She came to Geneva. 

Q. Will you describe how she came? A. She came to 
Geneva in July. 

Q. Did she come to your house, or what did she do? A. 
She came to the house; but I happened to be on the lake, 
there, in the summer, and we were not staying at home at 
that time. 

When I got home, around 9 o’clock, she was home. She 
was home at my mother-in-law’s house at that time; because 
we lived right across from one another—my mother-in-law. 

Q. What did she have to say at that time? A. She said, 
“I understand you are moving to Canada.” I said, “Who 
gave you that impression?” 

She said, “They told me in Washington that you are 
moving to Canada, and I thought I would take the chance 
to come, anyway, to see if you are living here and to see 
your father-in-law”—her first cousin. 

Q. Did she say anything about where she intended to 
stay? A. She said she wanted to stay with me. 

132 I said, “Well, you could stay, as far as that is 
concerned; it is all right. Stay as long as you -want.” 

“Well, no, no,” she said, “I want to make my home 
here.” 
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I said, “Wait a moment. You don’t have to be too hasty 
about these things. You can come on a visit and sit down 
and live here and see how vou like it here.” 

* i 

And she stayed for a while. So she made up her mind 
that she wanted to make her home there. 

Q. How long was that? A. I could not exactly say Just 
the date. I know when my children got out of school— 
school closed, I think, around about the latter part of June, 
and of course my daughter and my boy at that time hap¬ 
pened to be gone to Hobart College at that time, and imy 
daughter was teaching French and Latin in the Livohia 
High School, and they decided that they would come hojne 
on vacation to see their aunt, with them. 

Q. Did she make up her mind where she wanted to l*ve 
at that time ? A. She made up her mind that she wanted! to 
live in Geneva. j 

Q. What did you say ? A. I said, 1 ‘ Things are not as gopd 
as they used to be; and if you want to live here, I don’t s^ee 
how I can afford to keep you here.” 

Mr. Adams. Your Honor, if he is going to talk about| a 
contract with the deceased, I am going to object. 

The Court. Do you mean you object to his testifying]— 

Mr. Adams. (Interposing) Yes, testifying to anything 
in the nature of a contract. He is saying that “Times 
133 are different”, and I am anticipating that he is goirig 
to talk about something flowing to him. I think thht 
comes under 1064 of the Code: Where a person is deceased, 
the living person cannot testify. j 

Mr. Heron. Of course the issue raised by the plaintiffs 
here is want of consideration; and it seems to me that, on 
having tendered that issue, they have opened the door to 
testimony about it. 

The Court. I think not. I sustain the objection. 

By Mr. Heron: 

i 

Q. Did she return to Washington, if you know? A. She 
did. 
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Q. How did she come? A. She came in a car with my two 
children? 

Q. How long did she remain away from Geneva? A. 
She remained—in Geneva? 

Q. No, away from Geneva. A. Just about two nights. 

Q. How did she return to Geneva? A. She returned by 
Lehigh Valley train. 

Q. Do you know whether she came back alone? A. She 
came back here for the purpose of gathering up her papers. 

Mr. Adams. I object. 

Mr. Heron. Excuse me; I think the witness misunder 
stood. 

By Mr. Heron: 

Q. Do you know whether she came alone, back to Geneva? 
A. Yes, she can\e back all alone. 

Q. Did she bring anything with her when she 
134 came? A. She brought her papers and trunk and 
everything. 

Q. Do you know what papers they were? A. Her bank 
books and tax receipts and stuff like that and bills and also 
brought her trunk back. Because when she came the first 
time to Geneva she did not bring her trunk with her; but 
the second time when she came back to Geneva and then 
went back again, then she took her trunk with her to Geneva. 

Q. Do you recall the time when the deed of this property 
here involved was made? A. When it what? 

Q. When the deed to the property was made by her to 
you? A. Yes. 

Q. W r ere you present when it was drawn and executed? 
A. I was at the house, yes. 

Q. Did you take any part in the conversations about it? 
A. I did not. 

Q. Were you in the room when it was being done? A. 
Sometimes, I guess, in; and sometimes, I guess, out. I was 
not really there all the time. 

Q. While she was with you, what was the state of her 
health ? A. She was a sick woman. 
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Q. What was the nature of her sickness? A. Whiy^ she 
was complaining from the pit of her stomach—always Com¬ 
plaining and always rubbing. Of course, during the tjime, 
my wife always made a hot-water bottle for her, to set on 
her stomach, or something like that. 

Q. Was she in bed with that complaint? A.; No, 

135 she never reallv staved in bed. She was in and lout, 
but you never really could keep her in bed very long. 

Q. Did she have any activity which she pursued when! she 
was living -with you? A. Oh, yes, sometimes. 

Q. What did she do? A. She would go around, about, 
and darn her stockings and sew, and those things. j 
Q. Did she have any friends in Geneva? A. She hhd a 
very large number of friends in Geneva. 

Q. Did she see them? A. Very frequently. They used 
to come up to the house, and then she used to go visit them, 
herself. 

Q. Did she have any church affiliations? A. Yes. , 

Q. W 7 hat was that? A. Greek Orthodox Church. 

Q. What was her attendance? A. Very regularly, when 
she was feeling well; she would never miss a Sunday, hardly. 

Q. Did there come a time when she was taken very seri¬ 
ously ill? A. Yes, she did. j 

Q. When was that? A. It was the time when I took l^er 
up to Clifton Springs for observation. 

Q. Wlien was that? A. I really could not redall 

136 exactly. I think it was October or November. 

Q. How long was she there? A. At the Clifton 
Springs sanitarium? She was there three days, I thinkj 
Q. What happened after that? A. She asked the doetior 
there to have them call me on the telephone to come up jto 
Clifton Springs to bring her back home to Geneva. 

Q. Did she remain in your home from that time on? A. 
She remained in my home from that time until she didd. 

Q. W 7 as there any change in her physical activity there¬ 
after? A. W 7 ell, around the latter part of November or 
December she kind of got weak. I know wffien I took hter 
to the Geneva General Hospital she insisted that I just call 
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the doctor. So I called the doctor, and he came up to the 
house, and she asked him, “I want to go to the hospital and 
I want to have an operation on my stomach.” 

And Dr. Bond said to her, “You are pretty old to have 
an operation.” 

Mr. Adams. Just a minute; I object to the statement of 
what someone else said to this lady. He is testifying what 
Dr. Bond said. 

The Court. Of course, his statement itself is not evidence 
except so far as her reply may throw some light on the 
matter of her condition. 

Mr. Adams. It might be admissible so far as her mental 
condition is concerned, but it is not admissible to 
137 show the truth of what was said. 

The Court. No; but I say it is admissible on the 
matter of condition. 

Mr. Adams. Of -what he said? 

The Court. No; but his statement to the doctor is merely 
for the purpose of showing the meaning of her answer— 
not as proof of the doctor’s statement; but if it elicited any 
reply from her, we can see what the reply was. 

Mr. Adams. I will withdraw the objection. 

Bv Mr. Heron: 

w 

Q. Will you tell us what she said there? A. When Dr. 
Bond came up to the house, she was not in her bed. She 
went to the living room and lay down on the couch. The 
doctor came in and examined her; and she told him that it 
was her pain right over here (indicating) and very severe. 

Of course, he had been attending her before, previous to 
that. And she said, “I want to go up to the hospital, and I 
want to have an operation.” And she said, “I am getting 
tired of suffering.” She said, “I have been suffering ter¬ 
ribly. 9 9 

He said, “Well, you are pretty old to go through an 
operation.” 

She said to him then, “Well, I want to have an operation 
and I want to take that chance. If I get out of it all right 
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and get well, I will be satisfied. Otherwise I would just as 
well die.” In other words, she wanted to take the chance. 

Q. Did she go to the hospital after that time? Ai. She 
did; I took her the following day. 

Q. Did she have the operation? A. No, she did not. 
138 Q. How long was she there? A. She was there 
five or six days, I think. 

Q. Did she die there? A. She died there in the hosjpital. 

Q. During the period during which you knew her did you 
observe any change in her mental condition over those 
years? A. No, I did not. 

Q. Was there a change in her physical condition? A. 
Just her physical condition. 

Q. In your opinion was she capable of knowing jwhat 
property she had? A. Absolutely. 

Q. Did she ever discuss with you the property she had? 
A. She did. j 

Q. What did she say about it? A. She said that she had 
a home in Washington; she had money in the bank, j 

Q. Did she ever mention her children or grandchildren to 
you? A. No, she did not. 


Q. She never discussed them at all ? A. She did mention 
the doctor’s—the grandchildren. 

Q. When was that? A. That was during the time Ithat 
she was there. 

Q. Did she indicate that she understood the naturje of 
the deed? A. Oh, positively; she did. 

Q. How did she indicate that? A. Because!one 
139 night she was sick, and I called the doctor, late— 
around about 10 o ’clock at night. Of course, previous 
to that she was talking about transferring the deed ove|r to 
me, and I said, always, “Well, take your time. You may 
not like it here.” I said, “Don’t be too hasty on this thiing, 
and take your time until you definitely decide that you, are 
going to live with us.” I said, “You may not get aljong 
with my wife or with ray children, after all.” 

She said, “No; your wife is all right. You have tjeen 
treating me fine, and you have fine children, and I wanit to 
make my home here.” 
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I said, “All right, if you want to make your home here.” 

She said, “Well, I want to transfer this property to you.” 

I said, “Why do you want to transfer this property to 
me?” 

And she said, “Because”— 

Mr. Adams. (Interposing) Your Honor, I think we have 
been into that question. 

The Court. Yes. I sustain the objection. 

By Mr. Heron: 

Q. Do you know whether or not she could distinguish 
denominations of money? A. She does. 

Q. How do you know that ? A. Because on the birthday 
of my boy, on July 24, she took five dollars and gave him a 
birthday present and said, “There is five dollars for you.” 

Q. Where did she get the five dollars? A. From her 
pocketbook. 

Q. Did she ever keep other money in it? A. Yes. 
140 Q. Could you sec what denominations she had? 

A. Yes. She had different denominations—lives and 
tens and twenties. 

Q. Did she have any assistance from anyone else in se¬ 
lecting that five dollars? A. Yes, she took them up and 
handled them (indicating). 

Q. I say did she have any assistance from anyone in 
selecting it? A. Oh, no; no assistance in selecting it. 

Q. Did she give any explanation as to her understanding 
of the financial condition of Dr. Deep’s children? A. Yes; 
she said that Dr. Deep had left them around $25,000. That 
is what she said. 

Mr. Heron. That is all. 

Testimony of Appellant John B. Kashouty (Cross- 

examination) . 

140 Bv Mr. Adams: 

•> 

Q. Mr. Kashouty, you testified that at the time of Dr. 
Deep’s death you were here in Washington and talked with 
Mrs. Deep? A. Yes. 
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Q. And at that time she said something to you about 
moving to Geneva with you? A. Yes, she did. 

Q. Did you discuss that with any of her children-^—the 
fact that she wanted to move to Geneva with you? A. With 
any of her children? 

141 Q. Yes. A. There was no one here but heb son 
George. 

Q. Did you discuss it with him? A. Did I discuss Iwith 
him? I don’t know whether I did or not. I could not!say. 

Q. Did you say anything to Mrs. Anthony Deep about 
her request to move with you? A. No, I did not. 

Q. You stated that she wrote to you but that you never 
answered her ? A. That is right. 

Q. She could not write, could she ? A. No, she could not. 

Q. She would get someone to write for her? A. Posi¬ 
tively, absolutely. 

Q. When she was living with you did she get someone to 
write letters for her—some member of your family?! A. 
I think so. 

Q. One of your daughters? A. Possibly—I could ! not 
sav, because I was not— 

v 7 i 

Q. (Interposing) Do your daughters understand Arabic? 
A. No. She could understand if you speak it, but I mean 
she does not understand it very fluently or know what it is 
all about. 

Q. When she first came to Geneva, you testified, she told 
you she wanted to live there? A. That is right. 

Q. Do you live at 372 Exchange Street, in Geneva ? j A. 
Yes, I do. 


Q. Do you recognize that writing (indicating a 
142 paper)? A. I really could not say (examining;the 
paper). 

The Court. I did not understand the answer. 

The Witness. I really could not say whether I do or!not 
(examining the paper). 

I know it is not like my William’s writing. 


i 
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By Mr. Adams: 

Q. Would it be— A. (Interposing) Marie’s? 

Q. Or anyone’s in your household? A. No; because I 
know my wife’s writing is not that way. But of course 
some of the writing, like this “ Y ”—and of course some of 
the letters there resemble more like my daughter’s writing. 
But she never used “W’s”—on the side there (indicating). 

No; I could not say. 

Q. You have no idea? A. No, I have not. 

Q. You have no idea w’hose writing that might be? A. 
No, I have not. 

Q. Do you know that at the time Mrs. Deep was living 
wdth you she w'as receiving rent from her property on 
Eighteenth Street? A. From Mr. Sado; yes. 

Q. Sent to her by Mr. Sado? A. Yes, she did. 

Q. Did she have occasion to write to Mr. Sado? A. No. 
She asked me, one time, that the rent—she did not receive 
her check as quick as she expected to receive it; and she 
said to me to wTite to Mr. Sado and ask the reason 
143 why she did not receive the check. 

Q. Yes? A. I said, “You know how lawyers are. 
Maybe he was busy. Why dont you wait and give him time, 
and he will send it down to you.” 

Q. Yes? A. Well, she did. 

Q. During the time when Mrs. Deep was in Geneva, how 
long was she in the various hospitals? A. In the various 
hospitals? 

Q. Yes. A. Well, she was only in the Clifton Springs 
sanitarium and the Geneva General Hospital; those were 
the only ones. 

Q. Just the two hospitals? A. Yes. 

Q. How long was she in the sanitarium at Clifton 
Springs? A. How long was it? 

Q. Yes. A. I don’t think over two or three days—or 
four or five— 

Q. (Interposing) And how long was she in the hospital 
in Geneva? A. I imagine about four or five days—some¬ 
thing like that. 
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Q. Four or five days? A. Perhaps. I really couljd not 
say definitely, because I don’t remember those thing^ very 
well, unless I look on the record. 

144 Q. You testified that when you took her to th$ hos¬ 
pital in Geneva it was with reference to observing 

her for an operation? A. That is right. 

Q. Did you communicate with any of her children about 
that? A. No. She did not-want me to. 

Q. You did not do it, either ? A. She did not want ihe to. 
Q. You knew’, prior to the time when this deed w r as signed, 
that she w’as going to sign it? Didn’t you testify thait she 
told you she w T as going to, and you told her to take plenty 
of time on doing it ? A. That is right; yes, I did. 

Q. Did you, during the period of time between w’hen you 
first learned that she was contemplating making this trans¬ 
fer and the time when she actually did, communicate'with 
any of her children? A. No; I did not. 

Q. You never wrote to any of her children— A. (Inter¬ 
posing) No, I did not. 

Q. (Continuing) —telling them of it? A. No, I di<^ not. 
Q. How long have you known Mr. Chacchia? A.i Mr. 
Chacchia ? 

Q. Yes. A. Oh, I have known him for quite a good ipany 
years. I knew him when he used to go to high school.} 

Q. Did you contact him with respect to preparing 

145 the deed for transferring of this Washington prop¬ 
erty? A. No, I did not. She asked me to get an 

attorney. 

Q. She asked you to get an attorney? A. Yes. • So, 
naturally, I thought I w r ould get Mr. Chacchia. 

Q. So you called him ? A. I called him; yes. 

Q. Did you tell him wrhat the purpose of your call Was, 
with respect to preparing this deed? A. No, I did hot; 
because after he got in the house, then they deliberated 
between both of them, and then he knew what she w’aiited. 

Q. He did not know, until he got in the house, what| she 
w’anted? A. As far as I know. 

Q. You did not tell him? A. No, I did not. 
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Q. Although you asked him to come? A. I asked him to 
come. 

Q. Did you, during the time when you lived in Geneva 
and Mrs. Deep lived in Washington with Dr. Deep, and 
later with Dr. Deep and liis wife, ever contribute any money 
to her? A. Contribute any money to her? 

Q. Yes. A. Not after her son was graduated; no. But 
when she came to Geneva at the time her son was going to 
college, I did. 

Q. And you gave her money ? A. I gave her money. 
146 Q. When was that? A. I beg your pardon? 

Q. When was that? A. I really could not say 
exactly. I could not say; because we did raise quite a 
little money for her in the city of Geneva, from different 
people. 

Q. You contributed along with others to that? A. Oh, 
yes, sure. 

Q. You were not the sole contributor? A. Oh, no; no, 
no. I gave her some money; because at that time, as I said, 
she was living in Geneva for a while. 

Q. As a matter of fact, didn’t Dr. Anthony Deep work 
his way through college by himself, without any assistance 
from anvbodv? A. I don’t think so—not without the as- 
sistance of his mother; because he could not do it. No one 
could do it. 

Q. Mr. Kashouty, do you know how much money Mrs. 
Deep had when she arrived in Geneva the first time? A. 
No, I do not. 

Q. Did there come a time when she was living there that 
she drew a check on a Washington bank in your favor, for 
a sum of money? A. No. 

Q. Did you get in your possession something over a 
thousand dollars that had once belonged to her? A. The 
money was transferred from the bank in Washington into 
the Geneva National Bank—the National Bank in Geneva, 
New r York. 

Q. Yes? A. And it was deposited in a joint ac¬ 
count. 
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147 Q. It was in your name and— A. (Interposing) 
And her name. 

Q. A survivorship account? A. Yes; but the mjoney 
never was touched until after she died. She did not use 
any of it and I did not use any of it at all. 

Q. Do you know the amount? A. Eleven hundred! and 
some dollars. 

Q. Eleven hundred and some dollars? A. Yes. j 
Q. She died in your house, did she? A. She died in the 
hospital, and was brought to the house. 

Q. And all of her possessions were there? A. At my 
home, yes. 

Q. Have you gone through her effects? A. Through her 
what ? 

Q. Her trunk, and so forth? A. Yes, I did, afterj she 
died. 

i 

Q. Was there an insurance policy in there? A. I did not 
see any. 

Q. Did you find anything of value among her effects? 

A. No, just a couple of dresses and a coat, I guess. 

Q. Just personal things ? A. She had a gown which] she 

purchased in Palestine, the Holy City there, and she a$ked 

me if anything should happen to her, the gown would be 

in her trunk, and that is the gown she wanted to be buiried 
• i 

in. 

Q. When this money was transfered from W^sh- 

148 ington to Geneva, did you talk with her about open¬ 
ing the account? Did you go with her when the 1 ac¬ 
count was opened? A. Did I what? 

Q. Did you go with her, in Geneva, when the bank j ac¬ 
count was opened, in Geneva? A. Yes. 

Q. Did you explain to her that upon her death it wduld 
go to you ? A. That is right, I did. 

Q. Who was present at that time? A. Who was present 
at that time, of the transfer? 

Q. Yes—at the bank, when you transferred the monby? 
A. I personally did not go to the bank for the transfer- I 
think the attorney did that. 
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Q. You signed the signature card, did you not? A. Yes, 
I think I did; but I don’t remember that I went to the bank 
at that time. 

Q. Did you notify any of her children or grandchildren 
that this transfer was being made? A. No, I did not. 

Mr. Adams. That is all. 

Testimony of Appellant John B. Kashouty (Redirect 

Examination). 

By Mr. Heron: 

Q. What was said to Mr. Chacchia when he was called 
to take care of this deed? A. I said that she wanted to 
have some paper drawn. 

Q. Was anything said about what kind of a paper it 
was? A. Well, first she thought it was a will, and 
149 then she decided she wanted to make a deed. 

Q. W r as anything said to Mr. Chacchia about ex¬ 
actly what kind of a paper it was to be ? A. No. He did 
that, between her and him. 

Q. Did you find any photographs or papers among her 
effects? A. WTiy, the only photograph she had, she had a 
little clipping with her son’s picture, out of one Washing¬ 
ton paper. 

Q. W 7 hat son was that? A. Anthony. 

Q. Where was that? A. At the time of the suicide. 
And then she also had a big picture—a very large one; she 
had that on her dresser all during the time she was living. 
That was also Dr. Deep’s picture. 

Q. Do you know whether or not she went to the bank at 
the time the bank account was transferred? A. No, I do 
not. 

Q. You do not know? A. No. 

Q. What was her age? A. Well, of course that is pretty 
hard to say. 

Mr. Adams. Your Honor, I am going to ask him to qual¬ 
ify himself as being in a position to qualify as to age. 

Mr. Heron. I think that comes under the hearsay ex¬ 
ception of family history. 
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The Court. If he has been told by either the deceident 
or by someone in the family what her age was, I thinjk he 
can give generally what her age was. 

150 Mr. Adams. As I understand the exception to 
the hearsay rule on the ground of pedigree, the state¬ 
ment would have to be made by a person now deceased. 
The Court. As to age? j 

Mr. Adams. As to the age of whoever is in question. 
The Court. I do not think so. j 

You can say what you know about her age. 

The Witness. Well, according to her statement she ‘was 
only about 72 or 73. That is what she always said; that is 
what she was telling us in Geneva. 

But I took it, on account of my mother—and I knew the 
custom of the Syrian people—they generally get married 
around 15 or 16— 

The Court. (Interposing) Well, that is enough, j 
The Witness. That is all I know. I 


****** 


Testimony of Mrs. John B. Kashouty (Direct Examination). 


By Mr. Heron: j 

Q. Mrs. Kashouty, what is your Christian naihe? 
151 A. Louise Kashouty. 

Q. That is correct, is it not? You are Mr. Kas¬ 
houty ’s wife? A. Yes. 

Q. Your name is Louise Kashouty? A. Yes. 

Q. When did you first come to know Mrs. Fannie Deejp? 
A. Well, just right after we were married—about three'or 
four years after we were married. 

Q. When was that? A. I would say about 1917 or 1918. 
I am not quite sure. 

The Court. Speak louder, please. 

The Witness. About 1917 or 1918. I am not quite snre 
of the date. j 


I 
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By Mr. Heron: 

Q. Is she related to you? A. Yes. She is my father’s 
first cousin. 

Q. What were the occasions of your coming in contact 
with her ? A. Well, we went to Washington at that time— 
that is, the whole family went there to stay there for a 
w’hile; and that is how' I happened to meet her. She came 
over to see us. 

Q. Did you have any lengthy contact with her during 
that period? A. No, not much. 

Q. How frequently did you meet her from that time until 
1937? A. Well, the only time I would meet her is 
152 when we would go to Washington; and that would 
be, oh, I should say about four or five times that I 
have been to Washington. 

Q. WTiat was her appearance, as you saw her? A. Well, 
she was just—she looked all right to me. I don’t know; 
she seemed to be pretty—just like any ordinary, elderly 
woman would look. 

Q. WTiat was her manner of dress? A. Well, she dressed 
very plain, of course. She did not dress anything elaborate 
or anything like that. She had very plain clothes. 

Q. Coming down to July of 1938, can you tell when you 
first met her after she came to Geneva ? A. Yes. We were 
at the cottage at the time she came; and my son was there 
at the cottage with us. So he went back home; and he came 
back later in the evening and said that my husband’s aunt 
was at the house, waiting for us. 

So then I told my son to tell her to stay with my mother 
until we got back in the morning. 

Q. W'hat was her appearance w^hen you found her there? 
A. Well, she was about the same as when I first met her. 
She dressed very plain, and the same as any ordinary, 
elderly woman would dress. 

Q. What about her appearance so far as age -was con¬ 
cerned? A. Well, it is hard to judge. I should say she 
was over 70, or something like that. 
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Q. Had there been any change during that time ih her 
physical appearance? A. Well, she was not quite as &tout 
as she "was when I had last seen her. 

153 Q. As far as age was concerned, did she showt her 
age ? A. Well, a little more than when I had seen her 

last. 

Q. What about her observation of things that were going 
on around her? Was there any change in that, so far as 
you could tell? A. No, there was not. 

Q. What did she do to pass the time, when she was tjiere 
in your house? A. Well, sometimes she used to sit djown 
and sew. We have a big porch, and she used to go out land 
walk around there and sit around there. And we use<jl to 
take her out riding now and then; and every time j we 
would go out, we would take her out with us. 

Q. Did she seem well, physically, when she was there? 
A. Well, she complained of her stomach. She said she 
always had this pain in her stomach, every now and then. 

Q. Did she have any requirements about food? A. Well, 
there were certain things she could not eat, that did hot 
agree with her. And I used to have to prepare more liquids 
and things like that, that she could eat. 

Q. Did she appear to be satisfied or dissatisfied with £he 
food? A. She was very satisfied. j 

Q. Was she active physically? A. Well, she did vrant to 
work now and then; but 1 told her not to—to sit down and 
do other things that she did not have to do—that I would 
do anything she wanted, for her. 

Q. Was she able to take care of the ordinary wants— 
washing her face and hands and things of that kind? 

154 A. Yes, she could; and she would fix her bed now 
and then, and do little things like that. 

Q. Was she able to bathe herself, so far as you knew? 
A. Well, no. Later on I had to bathe her. She said the 

7 I 

only reason why she did not get in was she was afraid !of 
slipping in the bathtub. She wanted to get in, but she v^as 
afraid of slipping. j 

So I had to go in and bathe her at night. 
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Q. Did she have any friends in Geneva? A. Yes, she 
had a lot of friends in Geneva. 

Q. In general, what kind of people were they? A. Well, 
they were all people she knew years back, in the old coun¬ 
try—Syria. She knew them very well. She used to go up 
and pay them a visit, and then they would come down and 
see her. 

Q. Do you know whether or not those people came from 
the same part of Syria that she came from? A. Yes, they 
did; yes. 

Q. Would she go and call upon them? A. Yes, she would. 

Q. What about her religious activities? Was she active 
in a religious w~ay? A. Very. 

Q. Wliat did she use to do? A. Well, she never went to 
bed unless she went in her room and prayed at least half 
an hour. Every morning and every night and every now 
and then she would be praying. She would go through the 
whole Bible, sometimes; she would be sitting there, read¬ 
ing. 

155 Q. Do you speak Arabic? A. Yes, I do. 

Q. What language did you ordinarily converse in, 
with her? A. Well, I spoke to her in Syrian most of the 
time. 

Q. Did she go about and do any shopping, so far as you 
know? A. No. I used to do it for her. 

Q. What about the appearance of the other women who 
were her friends? How did her appearance compare with 
theirs? A. About the same. You know, she seemed to en¬ 
joy their company. They would sit down and talk with her 
and talk about old days and about things back in the old 
country. 

Q. What about their manner of dress? Was there any 
similarity in their dress? A. Well, they dressed very plain. 
I would not say—just ordinary dress; nothing elaborate, or 
anything like that. 

Q. Do you know whether for the most part they are the 
first immigrants— A. (Interposing) What is that? 

Q. Well, I withdraw that question. 
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Do you know whether or not she could tell the time; of 
year and the dates? A. Yes, she would. 

Q. How' did she do that? A. Well, she can read the tii^ie; 
but the dates—she never looked at a calendar, or anything, 
but she always knew what day it was and what month ^nd 
what year it was. 

156 Q. She knew that in what language ? A. In Syrian. 

Q. In Syrian? A. Yes. 

Q. WTiat about her memory: How was that? A. Her 
memory was very good. 

Q. What about her memory of casual things which were 
going along in the house? A. Well, lots of times she would 
sit down with me, in conversation at the table, and tell line 
about different things in the old country—that is, with 
other people, and different things that she had done. 

157 Q. Did she ever discuss with you what property 
she had? A. Well, she did—about a house; she sa!id 

she had a home in Washington. 

Q. What did she say about it? A. She never said muth 
to me about the house, but just mentioned that she hhd 
the home in Washington. 

i 

Q. Did she say anything to you about where she wanted 
to stay, when she first came in Geneva? A. Yes, she said 
she wanted to make her home with me. I told her that vre 
did not have any room and we really could not take caire 
of her right now, at present. 

She said, “Well, don’t worry about that. If you talj:e 
care of me the rest of my days, it is all right; I will seie 
about that.” 

Q. What was her condition at the time she made tfye 
deed, as far as her physical condition was concerned? 

She was all right. That is, she had these pains. That is 
all that I know. 

Q. Was it any different from what it was in July when 
she came there? A. No. 

Mr. Heron. That is all. 
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Testimony of Mrs. John B. Kashouty (Cross-examination). 

By Mr. Adams: 

Q. Mrs. Kashouty, do you know whose writing that is 
(indicating a paper)? A. I do not know; I could not tell 
you (examining the paper). 

The Court. I could not understand you. 

158 The Witness. Unless it is my daughter’s writing; 
but I could not tell you. 

By Mr. Adams: 

Q. It might be your daughter’s? A. It might be, but I 
cannot swear to it. 

Q. Did she write letters for Mrs. Deep? A. She might 
have when I am not around. 

Q. That is your address—372 Exchange Street (indicat¬ 
ing the paper) ? A. Yes. She might have written a letter 
for her when I was not around. 

#•**••••#* 

Testimony of Mrs. Mary A. Chacchia 
(Direct Examination). 

159 Mr. Heron. This witness is Mrs. Mary A. Chac¬ 
chia, C-h-a-c-c-h-i-a. 

By Mr. Heron: 

Q. Did I spell that correctly? A. Yes, you did. 

Q. Mrs. Chacchia, your residence is Geneva, New York; 
is that right? A. Yes. 

Q. Did you know the decedent, Fannie Deep? A. Yes, 
I did. 

Q. Will you speak a little louder, please, and more to 
the Judge? A. Yes. 

Q. What was the occasion of your having any con- 

160 tact with her? A. Well, Mr. Kashouty called Mr. 
Chacchia and told him that Mrs. Deep had— 

The Court (interposing). I am not hearing what the 
witness is saying. 
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The Witness. Mr. Kashouty called Mr. Chacchia ^nd 
told him that Mrs. Deep had some papers to be drawn. So 
we went up, together; and Mr. Chacchia introduced me; as 
his wife, to Mrs. Deep. 

So she started to talk to us, and she showed us the dlip- 
ping with her son’s picture on it, and saying that he had 
committed suicide, and all this. 

And she talked about her son quite a while before she 
started to talk about this paper that had to be drawn. Then 
she described all the property to Mr. Chacchia. She iold 
him it was a brick building and was worth about $5,000, and 
she went into details about the number of rooms and!all 
that. I don’t remember all that, but I know she did. 

So we went down the street, there, and went to the office, 
and I typed the paper for her. And when we came bhck, 
she put her mark to it; and I signed, as witness. 

By Mr. Heron: 

Q. I hand you this deed (indicating) and ask you if that 
is the deed to which you have reference. A. Yes, that!is. 

Q. Who wrote her name as it appears at the bottom? 
A. I did. 

Q. Who put the X mark which appears between it? A. 
Airs. Deep. 

Mr. Heron. Does your Honor care to see this? I 
161 will offer it in evidence. 

The Court. No. 

| 

By Mr. Heron: 

Q. Did she have any assistance in putting it there? |A. 
No, she did not. 

Q. What was her physical appearance when you saw her 
there? A. Why, at the time we were there she had a 
blanket on her feet and had a hot water bottle. She had a 
cold, I guess. 

But she talked quite a lot and seemed pretty strong, to pie. 

Q. Was she fully dressed? A. Yes. She had a blqck 
dress on—fully dressed. 


i 

I 
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Q. What part of the house was he in? A. She was in the 
parlor—sitting by the bay window, there, so she could watch 
the road. 

Q. Did she seem to have any physical ailments, there? 
A. She coughed quite a bit when she talked. 

Q. How long were you there that first time? A. The 
first time, we were there about 45 minutes, I think. And 
we came back. And we tried to make the second movie; 
so we w'ere there probably about half an hour, and then 
went to the movies. 

Q. Did she have any papers with her at that time, do you 
know? A. Yes, she had papers. 

Q. Do you know what they were ? A. No, I could not say 
what they were. I know we had a deed that we copied 
162 the description of the property from; but I don’t 
know what else she had. 

Q. Was there any discussion as to the character of the 
instrument which was to be drawn, that you recall? A. 
Yes. 

Q. What was that? A. She said she did not want a will; 
she wante'd a deed drawn. 

Q. Had there been any further discussion than that, 
about it? A. No; I don’t remember, if there was any. 

Q. Who were present in the room when the transaction 
occurred? A. Mrs. Deep and Mr. Chaechia and myself and 
Mr. Kashouty and his wife. 

Q. Who took part in the conversations? A. Well, Mr. 
Chaechia and Mrs. Deep did most of the talking. She 
talked to me once in a while; she turned to me and talked 
to me. 

When she described the property and all that she talked 
directly to him. 

Q. Did either Mr. or Mrs. Kashouty take any part in the 
conversations ? A. No; they did not. 

Q. Did you ever see her again, after that? A. No, I 
never saw her. 

Q. Just the two occasions on the same day? A. Yes. 
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Q. What is your opinion as to her ability to understand 
what she was doing there, at the time—that is,exe- 

163 cuting a deed on her property? A. Well, she, was 
saying—she told them that, herself. It -was in broken 

English but it could be understood. 

Q. Did you have any difficulty in understanding her?! A. 
Well, a little difficulty. But she repeated it so many times 
that you understood w’hat she wanted, by the time she! got 
through. 

Mr. Heron. That is all. j 

I 

! 

Testimony of Mrs. Mary A. Chacchia 

(Cross-examination). j 

By Mr. Adams: 

Q. Was the Reverend Michael F. Massabini present at 
the time when this was signed? A. No, not when I Was 
there. 

Q. Where were you when this was signed? Were you 
in Mr. Kashouty’s house? A. Mr. Kashouty’s house; yes. 

Q. You were there and got some papers and some in¬ 
formation— A. (Interposing) Yes. 

Q. (Continuing) —and came back to your office and 
wrote this deed? A. Yes. 

Q. And then you went back to Mr. Kashouty’s houlse? 
A. Yes. 

Q. Mrs. Deep did not leave the house? A. No, she sat 
there. 

Q. And Mr. Kashouty was present when these conversa¬ 
tions were going on ? A. Oh, yes. 

164 Q. And he never said anything to her during that 
period of time? A. No. He sat in the chair a!nd 

smoked and listened, and did not say anything. 

Q. He never said a word? A. No. 

Q. You were there 45 minutes, the first time? A. Yesl 
Q. And half an hour the second time? A. Yes. 


i 
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Q. And Mr. Kashouty did not enter into the conversa¬ 
tion? A. Well, Mrs. Deep talked quite a bit—about her 
son, and kept talking about things like that. 

Q. And Mr. Kashouty did not say anything? A. Well, 
I suppose he might have, after she signed the deed. But 
I don’t remember clearly. 

Q. He did not say anything in Arabic? A. No. 

Mr. Adams. That is all. 

Testimony of Rev. Michael Massabini 
(Direct Examination). 

167 Reverend Michael Massabini was called as a wit¬ 
ness for and on behalf of the defendant and, being 

first duly sworn, was examined and testified as follows: 

Direct Examination 

Mr. Heron. This witness is the Reverend Michael Mas¬ 
sabini. His residence is in Geneva, New York. 

By Mr. Heron: 

Q. That is correct, is it not, Mr. Massabini? That is 
your name and your residence? A. Yes, right. 

Q. What is your profession? A. Pastor of the St. 
Michael’s Syrian Orthodox Church, in Geneva, New York. 

Q. Did you know Fannie Deep, the decedent in this case ? 
A. Yes, I knew her. 

Q. When did you come to know her? A. Since she came 
to Geneva, in July, 1938. 

Q. How frequently did you sec her during that time? A. 
I used to see her everv other dav. 

•J V 

Q. Was she a member of your Church? A. Yes, of the 
Ladies’ Club. 

Q. Did she attend the services? A. Every Sunday and 
holidays. 

Q. How frequently did she attend them? A. 

168 Often. 
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Q. What was the occasion of your seeing her every 
other day? A. Well, she liked to see me because shejwas 
lonesome. Mr. Kashouty used to go to the store; and I 
would keep her company because she was a sick woman, 
and I would go see her and talk to her. 

Q. Where would you see her ? A. Where would I ? 

Q. Where would she be? A. In Mr. Kashouty’s hbme. 

Q. How long would you ordinarily stay with her when 
you vrere there? A. I would stay for a couple of hours 
every visit. 

Q. During the time you visited her did she ever speak 
of the members of her family? A. Yes. 

Q. Of what members did she speak? A. She spoke ajbout 
her sons—about her sons ’ children. 

Q. What sons were they, do you know? A. George land 
Michael; those were the only tw^o sons she mentioned to! me. 

Q. What were the names ? A. George and Michael, j 

Q. Did she ever mention a person “Anthony”? A. An¬ 
thony is the doctor who died; she told me how he com¬ 
mitted suicide. 

Q. Did she indicate any affection for her children or 
granchildren ? A. Oh, yes. 

169 Q. For whom? A. For every one, I mean. 

Q. In an equal degree, or was there any apparent 
difference in her feeling toward her children? A. Yes,j she 
felt sorry and badly about them, and she did not want to 
talk to them. 

I 

Q. Did she ever mention that she had any property?! A. 
Yes, she mentioned to me that she had a house in Wash¬ 
ington. 

Q. What did she say about it? A. She said she bought 
that house after her son’s death, for $6,000, and she jcol- 
lected $25 a month rent. 

Q. Did she say she had anything else? A. Cash money 
in the bank. 

Q. Did there come a time when a deed or paper was 
executed by her? Do you recall that occasion? A. Yes. 

Q. Were you there? A. I was there; yes. 
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Q. What happened when that was being done? A. Be¬ 
fore she transferred the deed to Mr. Kashouty, she took 
my opinion. She wanted to reward Mr. Kashouty because 
he was taking care of her. 

She told me what to do, and she told me to give the house 
to Mr. Kashouty. 

So when she called the lawyer, they called me up; it was 
about one-thirty in the afternoon. And I signed the deed 
in her presence. 

170 Q. I hand you what purports to be a deed and ask 
you if that is your signature there (indicating). A. 

That is right. 

Mr. Heron. I ask that this be marked Defendant’s Ex¬ 
hibit No. 1. I assume there is no objection. 

Mr. Adams. None at all. 

(Deed signed by Fannie Deep, by her mark, was marked 
Defendant’s Exhibit No. 1 and received in evidence.) 

By Mr. Heron: 

Q. Can you tell me what happened at the time you signed 
your name to the paper? A. When I got to the house she 
told me she decided to turn over the deed to Mr. Kashouty; 
and the lawyer was there; so Mr. Chacchia read the deed to 
her and explained to her every word. 

She said, “That is all right; that is what I want to do.” 
Q. Did you take any part in those conversations? A. 
Just when the lawyer was there, I took part—you know— 
like interpreter. 

Q. What did you have to say about it ? A. I did not say 
anything to her. 

Q. Did you have any talk with her, in Arabic, while that 
was going on ? A. In Arabic. She understood a few words 
in English. She was talking in English, too. 

Q. Did you have any conversation with her in Arabic at 
that time? A. Yes. 

Q. About what? A. About the deed. I asked if 

171 she wanted to turn the property to Mr. Kashouty. 
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And she said, “ Yes; I am willing to give it to him bebause 
he is taking good care of me. And no one wants me.f’ 

Q. And that conversation was with her, in Arabic, at 
that time? A. In Arabic, yes. j 

Q. What was her physical condition at that time? A. 
Well, she was complaining of stomach aches. 

Q. Did she appear to understand what was goinjg on 
around her? A. I beg your pardon? 

Q. Did she appear to understand what was going on 
around her? A. Oh, yes—perfectly all right; she under¬ 
stood everything. 

Q. Did you ever have occasion to hear her mumbling? 
A. Well, from her stomach, when she got a pain. 

Q. Did you ever have an opportunity to understand 
whether she was merely mumbling or saying something? A. 
No, just saying, “Oh, my God!” from the pain; that is all. 
O. In what language would she say that? A. In Arabic. 
Q. Is it a custom among old Arabic people— 

Mr. Adams (interposing). I object to custom bleing 
shown, your Honor. 

The Court. I sustain the objection. I 

j 

172 By Mr. Heron: 

i 

Q. Are you familiar with Syrian people of her age?i A. 
Yes. 

Mr. Adams. I object to testimony about anyone else of 
her age. We are inquiring about her, and not about 'vidiat 
others might be. j ’* 

The Court. This particular question is unobjectionable. 
I overrule the objection. 

Mr. Adams. All right. 

I 

By Mr. Heron: j 

i 

Q. Are you familiar with elderly Syrian people? A. Yes. 
Q. How did you come to be familiar with them? A.j In 
Geneva? 

i 

i 

i 

i 

i 
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Q. Just how do you come to be familiar with them? A. 
Well, I am their pastor, you see. 

Q. Do I understand that such people are members of 
your Church? A. Oh, yes. I understand every one of 
them. 

Q. Is it a custom among those people to give vent to 
feelings of pain? A. I object to that, your Honor—“the 
custom of people to give vent to pain”. 

The Court. I sustain the objection. 

Bv Mr. Heron: 

Q. What was the character of Arabic which this lady 
spoke? A. What do you mean? 

Q. Was she limited in her use of Arabic, or just 
173 what command did she have of the Arabic language? 

A. The regular Arabic language. 

Q. Did she speak clearly in Arabic? A. Yes. 

Q. Did she have a wide or a narrow command of that 
language; that is, did she have a wide or narrow use of it? 
A. Yes. 

Q. What I want to know is whether or not she had a 
rather limited vocabulary or whether she knew only a few 
words or whether she could speak freely and fluently. A. 
Oh, no; she could speak freely and fluently. 

Q. Did she ever tell you anything about the relation be¬ 
tween Mr. Kashoutv and her son, Dr. Deep? A. Yes. 

Q. What did she say about that? A. The relation be¬ 
tween Mr. Kashoutv and Dr. Deep? 

Q. Yes. A. He is his uncle; Kashoutv is uncle to Dr. 
Deep. 

Q. Were they friendly or unfriendly? A. They were 
friendly. 

Q. Did she say that to you? A. Yes. 

Q. She told you that? A. Yes. 

Q. In your opinion was she capable of knowing what 
property she possessed? A. What property? 

Q. Yes. A. Yes; she told me about it. 



59 


| 

i 

i 

! 


174 Q. And was she capable of understanding the na¬ 
ture of a deed or of a contract? A. Well, I explained 

it to her, every word, you see. 

Q. After you explained it to her, do you think she under¬ 
stood it? A. Every word. Because after I explainled it 
to her, she used to say a few words in English, you jsee— 
like “My son.” j 

Q. Was it after that explanation that this paper was exe¬ 
cuted? A. Yes. 

Q. Do you think she understood at that time what pther 
relations she had? A. Yes. 

Q. Did you see her again after that paper was executed? 
A. Yes, I saw her. 

Q. When was the last time you saw her? A. I savp her 
the same day she went to the hospital. She had to give up 
the communion; and she said to me, “I am glad I did jthat, 
and maybe I die in the hospital.” And she said, “That 
is all right.” 

And she had to give up the communion. 

Q. When did she die? A. Three days after that, j 
Q. Did you ever have occasion to observe her memjory? 
A. Yes. 

Q. In what way? A. She used to tell me stories irom 
the Bible; and she could tell them all right. 

Q. Did she have an ordinary recollection? A.! Yes 

175 —from the books. 

Q. Was it an ordinary recollection, or bettelr or 
poorer than ordinary? A. Better than ordinary. She 
used to tell me the Bible story for the coming Sunday, by 
heart. 

Q. Was it good or better than ordinary? A. Well, it|was 
better than ordinary. She surprised me, to know so miuch. 
She used to tell me everything on date—the next week after 
St. George’s, and everything like that. She used to tell me 
everything on date. 

Mr. Heron. That is all. j 

I 

• • • • # * * * * * 

I 
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Testimony of Rev. Michael Massabini 
(Cross-examination). 

By Mr. Adams: 

Q. Reverend, how long have you known John Kashouty? 
A. For the last three and one-half years. 

Q. For the last three and one-half years? A. Yes. 

Q. Does he attend your Church? A. Yes; he is the presi¬ 
dent of my Church. 

Q. The president of your Church? A. Yes. 

Q. Do the members of his family attend your Church? 
A. Yes, every one of them. 

Q. Were you present when Fannie Deep signed this deed 
by her mark (indicating the paper) ? A. Yes. 

Q. Were you present then? A. Yes, I was present. 

Q. Who else was there when she signed by her 
176 mark? A. The attorney, Mr. Chacchia, and his secre¬ 
tary—at that time. 

Q. The attorney? A. Maurice Chacchia. 

Q. The attorney, and who? A. And his secretary—that 
is his wife, but at that time she was his secretary. 

Q. Who is Mary A. Annony? A. That is Mr. Chacchia’s 
wife. 

Q. Who is Laura A. Annony? A. Let me see it, please 
(examining the paper): that is the attorney and his wife. 
Q. Is Laura A. Annony the wife of the lawyer? A. Yes. 
Q. Who is Mary A. Annony? A. That is his secretary. 
The Court. What was that? 

(The paper was examined by the witness.) 

The Witness. That is the one who wrote the deed on the 
typewriter. 

By Mr. Adams: 

Q. Were there two people by the name of Annony there? 
A. Yes, two people, and Mr. Chacchia and me. 

Q. And you saw her mark this “X” on this paper? A. 
Yes, I saw her. 
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Q. You say you explained this deed to her? A. Yes, 
word by word. 

Q. Word by word? A. Yes. 

177 Q. You translated this English— A. (Interpos¬ 
ing) Yes, I translated the English into ArabiC- 
Q. (Continuing) —into Arabic? A. Yes. 

Q. And you say she understood? A. Yes, she understood 
every word of that. 

Mr. Adams. That is all. ! 


* * # * * * * * * • 
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Offer of Depositions in Evidence. j 

] 

179 Mr. Heron. Your Honor, at this point we have 
four depositions that I want to read. Mr. Belew 

probably has the originals, I think, in the file. 

Mr. Adams. Your Honor, these are written depositions 
of physicians. I was present at the taking of each one of 
them, and in each case the doctor was called in to treat the 
patient. Under 1073 of the Code I do not believe that they 
are admissible. If your Honor wants authorities I have 
them. 

Mr. Heron. The first one, I might suggest, that I 

180 intend to offer is the deposition of a physician who 
was attached to the sanitarium. Your Honor will 

recall that she went to a sanitarium for observation, j He 
was called in because of his ability to speak Arabic; and he 
conversed with her. His deposition shows that he did; not 
know whether she had any physical ailment at all, and' his 
only purpose of being there was that of interpreterl I 
think your Honor is entitled to hear that deposition and 
also his conclusion from his conversation with her—his Con¬ 
clusion as to her mental condition. 

Mr. Adams. Your Honor, the testimony is that he was 
on the staff. The statement by Mr. Heron notwithstand¬ 
ing, he was on the staff of this sanitarium. She was taiken 
to the sanitarium for observation. He is a doctor; he made 
an examination of her; he talked with her in Arabic. Any¬ 
thing that he learned from her, in Arabic— 
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The Court. Yes, I exclude the deposition. 

Mr. Heron. In order that I might preserve the record, 
I should like to offer it and ask that it be marked for 
identification as Defendant’s Exhibit No. 2. It is in the 
record; and if it is agreeable, the reporter might mark it 
later. 

The second one is the deposition of Dr. Bond. Your 
Honor will recall that he was present when the examina¬ 
tion was made of her, prior to going to the hospital. It 
seems to me that under those circumstances the confidence is 
broken; and the evidence will further show that the occasion 
of this examination was not in any wise in connection with 
her mental condition. In other words, it was purely 
physical; and any observation which he made as to her 
mental state was incidental to that; and it seems to 
181 me, for that reason, it would be admissible. 

There is still a further reason, which is this: The 
statute which excludes the physician’s testimony is a re¬ 
striction on common law; and because of that fact the 
burden of showing that the deposition conies within the 
restriction of the statute rests upon the other party, rather 
than upon the plaintiff. There were undoubtedly portions 
of that deposition which, I think, were admissible; I think 
portions of that are admissible—although it is true that his 
examination of her was in connection with the physical 
ailment which she had; and he did not have any other exam¬ 
ination, so far as the record shows, except in that connec¬ 
tion. 

The Court. I exclude that one, also. 

Mr. Heron. Then, if your Honor please, I should like to 
ask the reporter to mark the depositions of Dr. Bond, Dr. 
Munford, and Dr. Achilles for identification as Defendant’s 
Exhibits, with the next consecutive numbers. 

(The depositions of Dr. Bond, Dr. Munford, and Dr. 
Achilles were marked Defendant’s Exhibit No. 2 for iden¬ 
tification, Defendant’s Exhibit No. 3 for identification, and 
Defendant’s Exhibit No. 4 for identification.) 
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Mr. Heron. If your Honor please, that concludes our 
case. 

# * # * • # * * #!* 

! 

Deposition. 

Interrogatories Addressed to Dr. E. Herndon Hudson 

First Interrogatory: State your name, address aijid oc¬ 
cupation? 

Second Interrogatory: How long have you been a mem¬ 
ber of the medical profession? 

Third Interrogatory: What academic training did you 
have? 

Fourth Interrogatory: W 7 hat degrees do you have % 

Fifth Interrogatory: What special studies have yoh pur¬ 
sued in connection with your professional training? j 

Sixth Interrogatory: WTiat experience have yoii had 
with mental diseases? Please answer in detail. 

Seventh Interrogatory: W 7 here were you practicing in 
November of 1938? j 

Eighth Interrogatory: Did Fannie Deep at that j time 
come under your observation ? 

Ninth Interrogatory: What was the occasion of iyour 
having observed her? 

Tenth Interrogatory: Can you describe her appearance? 

Eleventh Interrogatory: Did she speak fluently in [Eng¬ 
lish, and if not, in what language was she fluent? 

Twelfth Interrogatory: Do you speak Arabic? i 

Thirteenth Interrogatory: Did you and Mrs. Deep use 
the Arabic language as the medium of your conversations? 

Fourteenth Interrogatory: What was the length of [time 
during which you observed her? 

Fifteenth Interrogatory: What was the nature ofj her 
illness ? 

Sixteenth Interrogatory: Did you have an opportunity 
to observe her mental condition? 

Seventeenth Interrogatory: "What, in your opinion,j was 
her mental condition? i 
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Eighteenth Interrogatory: Was she, in your opinion, 
capable of intelligently transacting business ? 

58 Nineteenth Interrogatory: Was she, in your opin¬ 
ion, capable of understanding the nature of a deed of 
land or of a contract? 

Twentieth Interrogatory: Was she, in your opinion, 
capable of realizing who the members of her family were 
and what, if any, duty she might owe to them ? 

Twenty-first Interrogatory: Have you at any time ever 
lived in Syria or Asia Minor, and if so, where? 

Twenty-second Interrogatory: Do people of Mrs. Deep’s 
racial group come from that part of the world? 

Twenty-third Interrogatory: Have you had occasion to 
observe them against their own social and economic back¬ 
ground ? 

Twenty-fourth Interrogatory: Was Mrs. Deep similar 
or dissimilar to her own racial group as they live in the 
places which were mentioned? 

Cross-Interrogatories To Be Addressed to Dr. E. Herdon 

Hudson 

Cross-Interrogatorv No. 1: Do you hold yourself out as 
a psychiatrist or specialist in mental diseases? 

Cross-Interrogatory No. 2: Have you ever treated pa¬ 
tients for mental disorders? 

Cross-Interrogatory No. 3: How many patients have you 
treated for mental disorders? 

Cross-Interrogatorv No. 4: What was the date of the 
last case of treatment for mental disorders which you ad¬ 
ministered? 

Cross-Interrogatory No. 5: What was the nature of the 
complaint which occasioned Mrs. Deep’s visit to you, or 
vour visit to her? 

Cross-Interrogatory No. 6: Was she, in your opinion, 
suffering from any physical disorder? 

Cross-Interrogatory No. 7: How many times did you 
have occasion to examine her or have her come under your 
observation? 
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Cross-Interrogatory No. 8: What was the length of Itime 
required for your examination on each instance! 

Cross-Interrogatory No. 9: Did you ever see Mrs. Deep 
in other than a professional capacity! 

60 Deposition of Dr. E. Herndon Hudson 

The deposition of Dr. E. Herndon Hudson upon written 
interrogatories was taken pursuant to the notice, interrog¬ 
atories and cross-interrogatories hereto appended. 

Dr. E. Herndon Hudson, being first duly sworn, gave the 
following answers to the interrogatories and cross-interrog¬ 
atories hereto annexed: 

Interrogatory No. 1: E. Herndon Hudson, No. 44 Elm¬ 
wood Place, Athens, Ohio, physician. 

Interrogatory No. 2: Twenty-one years. 

Interrogatory No. 3: B. A., Millikin University, Decaitur, 
Illinois; M. D., University of Pa., Philadelphia, Pa.; l). T. 
M. & H., School of Hygiene and Tropical Medicine, London, 
Eng. 

Interrogatory No. 4: Same as last question. 

Interrogatory No. 5: None. j 

Interrogatory No. 6: The usual amount seen in general 
practice. 

Interrogatory No. 7: Member of the medical staff of | the 
Clifton Springs Sanitarium, Clifton Springs, New Yorkj. 

Interrogatory No. 8: Yes. 

Interrogatory No. 9: Dr. Munford asked me to drop into 
her room and make her acquaintance. Because of the fact 
that I spoke Arabic he thought I might help him in the diag¬ 
nosis and conduct of her case. 

61 Interrogatory No. 10: She was a gray haired, 
Syrian woman of rather untidy appearance. 

Interrogatory No. 11: She was not fluent in Englijsh; 
she spoke fluently in Arabic. 

Interrogatory No. 12: Yes. | 

Interrogatory No. 13: Yes. 
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Interrogatory No. 14: I had two or three conversations 
with her each perhaps of one-half hour in length in the 
course of two or three days. 

Interrogatory No. 15: I am not aware that she had any 
serious illness. 

Interrogatory No. 16: I had the opportunity which such 
conversations would provide. 

Interrogatory No. 17: In my opinion her mind was clear 
upon all essentials. I would say she w^as well oriented in 
time and space and she did not exhibit any apparent illu¬ 
sions. 

Interrogatory No. 18: Yes. 

Interrogatory No. 19: Yes. 

Interrogatory No. 20: Yes. 

Interrogatory No. 21: Yes. Beirut, Syria, 1911 to 1914; 
Beirut, Syria, 1922 to 1924; Deir-ez-Zor, Syria, 1925 to 1927; 
Deir-ez-Zor, 1928 to 1936. 

Interrogatory No. 22: Yes. 

Interrogatory No. 23: Yes. 

Interrogatory No. 24: Similar. She struck me as a typi¬ 
cal, untidy, garrulous, elderly, Lebanese woman with a 
pretty definite mind of her own. 

Cross-Interrogatory No. 1: No. 

Cross-Interrogatory No. 2: Yes. In connection with 
general practice and as a member of the staff of the Clifton 
Springs Sanitarium, an institution to which cases of this 
character are sometimes referred. 

62 Cross-Interrogatory No. 3: A definite figure is im¬ 
possible, but estimates might range up to five hun¬ 
dred. 

Cross-Interrogatory No. 4: September 22nd, 1940. 

Cross-Interrogatory No. 5: I saw her at the request of 
Dr. Munford. I don’t recall that she was complaining of 
any particular symptom. 

Cross-Interrogatory No. 6: Not to my knowledge. 

Cross-Interrogatory No. 7: I had two or three conver¬ 
sations with her in the course of two or three days. 



67 


I 

i 

i 

l 
i 

j 

i 

i 
i 

Cross-Interrogatory No. 8: Each time about one-half 
hour. 

Cross-Interrogatory No. 9: No. 

E. HERNDON HUDSON, iM.D. 
DR. E. HERNDON HUDSON 

State of Ohio : Athens County, ss : 

I, Foster Cornwell, City Solicitor of the City of Athens, 
Ohio, and a notary public in and for the County of Athens, 
State of Ohio, do hereby certify that the foregoing is a true 
and correct record of the deposition taken before me pur¬ 
suant to the interrogatories hereto annexed. That the 'wit¬ 
ness was duly cautioned by me and by me sworn to tell the 
whole truth and nothing but the truth in the action first 
above mentioned, and the deposition is a true record of the 
testimony given by the witness. I am not of counsel of at¬ 
torney to any of the parties, nor interested in the event of 
the cause. The testimony of the witness was reduced to 
typewriting under my direction, and subscribed by the Wit¬ 
ness. 

Dated October 31st, 1940 

FOSTER B. CORNWELL | 
Notary Public , in and for 
Athens County , Ohio. 

(Seal) My commission expires: 10-16-1941 

* # # # * # # # * j * 

DEFENDANT’S EXHIBIT NO. 1. I 

210 Endorsed: Filed Mar 5 1941 Charles E. Ste¬ 
wart, Clerk. 

This Deed 

Made the 17th day of September in the year One Thou¬ 
sand Nine Hundred and thirty-eight, by and between FAN¬ 
NIE DEEP, now residing in the City of Geneva, New York 
and formerly of Washington District of Columbia, party of 
the first part, and JOHN B. KASHOUTY of the City of 
Geneva, County of Ontario and State of New York, party 
of the second part: 

I 

i 

I 
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WITNESSETH, That in consideration of the sum of Ten 
and more dollars, mutual love and affection and other good 
and valuable consideration, the party of the first part does 
hereby grant unto the party of the second part, in fee sim¬ 
ple, ALL THAT PIECE OR PARCEL OF LAND together 
with the improvements, rights, privileges and appurten¬ 
ances to the same belonging, situate in the District of Co¬ 
lumbia, described as follows, to wit: 

Being lot numbered One Hundred and Ninety-four (194) 
in Jacob B. Shapiro’s subdivision of lots in Square num¬ 
bered Forty-two Hundred and Two (4202) “Granby”, as 
per plat recorded in the Office of the Surveyor for the Dis¬ 
trict of Columbia in Liber 81 at folio 192; subject to the 
building restriction line as shown on said plat; subject to 
the covenants that said property shall never be rented, 
leased or conveyed to or in trust for or used or occupied by 
any negro or colored person or any persons of negro blood 
or extraction, and that this covenant shall be inserted in all 
deeds to lands in said square; this covenant shall run with 
the land. 

Property conveyed subject to a lease running for two 
years from April 1, 193S at $25.00 a month, to Mike Deep, 
lessee. 

And the said party of the first part covenants that she 
will warrant specially the property hereby conveyed; and 
that she will execute such further assurances of said land 
as may be requisite. 

Witness her hand and seal the day and year hereinbefore 
written. 

her 

FANNIE (X) DEEP (Seal) 
mark 

In presence of: 

Witness to mark: 

MARY A. ANNONY 

REV. MICHAEL T. MASSABINI 

LAURA A. ANNONY 
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211 State of New York 

County of Ontario ss.: 

City of Geneva 

I, M. MAURICE CHACCHIA, a Notary Public in and 
for the County of Ontario aforesaid, HEREBY CERTIFY, 
that FANNIE DEEP, who is personally known to me as the 
grantor in and the person who executed the aforegoing and 
annexed Deed, dated September 17, A.D. 1938, personally 
appeared before me in the said City of Geneva, County of 
Ontario and State of New York and acknowledged the said 
deed to be her act and deed. 

GIVEN under my hand and seal this 17th day of Sep¬ 
tember, 1938. 


M. MAURICE CHACCHIA,! 
(Seal) Notary Public. 

State of New York, 

County of Ontario, ss.: 

I, FRED M. BELL, Clerk of the County of Ontario, Und 
also Clerk of the County Court of said County, and of the 
Supreme Court, both being Courts of Record, having a com¬ 
mon seal, do hereby certify, that M. Maurice Chacchia whose 
name is subscribed to the certificate of proof, acknowledg¬ 
ment or affidavit of the annexed instrument in writing, was, 
at the time of taking such proof, acknowledgment or affi¬ 
davit, a NOTARY PUBLIC in and for said County, duly 
Commissioned and sworn and authorized to take and Certify 
the same; and authorized by the Laws of said State to take 
the acknowledgments and proofs of deeds or conveyances 
for land, tenements or hereditaments in said State of New 
York; and further, that I am well acquainted with the hand 
writing of such Notary Public and verily believe the signa¬ 
ture to the said certificate of proof, acknowledgment or 
affidavit is genuine. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said County and Courts at Canandaigua, 
N. Y., the 5th day of October, 1938. 

FRED M. BELL, 

(Seal) Clerk. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1941. 


No. 7856. 


JOHN B. KASHOUTY, Appellant, 

j 

v. 

ANTHONY DEEP, JR., WILLIAM DEEP, By tlleir 
Mother and Next Friend, Mrs. Anthony Deep, et al.l 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

j 

This was a suit to set aside a deed made by Fannie Deep 
to John B. Kashouty conveying lot 194 in square 4202 in the 
District of Columbia on the ground of undue influence and 
unsoundness of mind. Fannie Deep was the owner of this 
lot, which she had purchased with her own funds which she 
received from an insurance policy on the life of her sdn, 
Anthony Deep, who died in December of 1937. In June, 
1938 she executed a will, leaving the bulk of her estate to her 

i 

| 

i 
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daughter and grandchildren who are among the parties 
plaintiff to the suit. The defendant, Kashouty, was not 
mentioned in this will (Appellant’s App. 4, 5). The follow¬ 
ing month, July, 1938, she went from Washington to live 
with the defendant Kashouty, her nephew, in Geneva, New 
York (Appellant’s App. 32) and continued to live with him 
until she went to the hospital a few days before her death, 
which occurred on December 7,1938. The Court found that 
she was then evidently over 80 years of age, in ill health, 
and in an enfeebled condition. She spoke Arabic and had 
but a limited knowledge of English. The Court further 
found that although she was not of unsound mind at the 
time of executing the deed in question, her feebleness of 
body made her all the more susceptible to the influence of 
her nephew, the defendant Kashouty, whom she trusted 
(Appellant’s App. 14). 

The deed sought to be set aside was executed on Septem¬ 
ber 17,1938, was recorded on October 24,1938, and was pre¬ 
pared by Kashouty’s own lawyer. She had no independent 
advice. 

Kashouty testified that when he was in Washington, at 
the time of Anthony Deep’s death, Mrs. Fannie Deep said 
something to him about moving to Geneva with him, but 
that he did not discuss it with either her son or her daugh¬ 
ter-in-law with whom she had lived for many years (Appel¬ 
lant’s App. 39). Kashouty also testified that although he 
knew for some time prior to its consummation of her inten¬ 
tion to transfer the property to him, he had not communi¬ 
cated with or written to any of her children, telling them of 
her proposed action (Appellant’s App. 41); nor did said de¬ 
fendant notify them or Mrs. Deep’s grandchildren of the 
transfer of her bank account from her sole name in a Wash¬ 
ington bank to a joint survivorship account with the defen¬ 
dant in a Geneva bank. With respect to this last men¬ 
tioned transfer, it is in evidence that in addition to the 
house which was deeded outright to Kashouty, money, 
ranging from $1100.00 to $1500.00, which was the sole prop- 
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erty of Fannie Deep and which was in a bank in Washing¬ 
ton in her name, was placed to the credit of Kashouty and 
Mrs. Deep in a joint survivorship account in a Geneva! bank 
(Appellant’s App. 24, 42, 43). Thus apparently all df her 
property passed into the defendant’s name or control except 
“a couple of dresses and a coat” (Appellant’s App. 43 ! ) and 
the gown in which she was buried. 

The court concluded from the testimony that the deed in 
question was invalid and void; and judgment was entered 
declaring the deed invalid, void and of no effect (Appel¬ 
lant’s App. 15). From this judgment the defendant Kash¬ 
outy has appealed. 

i 

STATUTES INVOLVED. 

The only statutes involved are those set out in appel¬ 
lant’s brief, pages 10 and 11. 


SUMMARY OF ARGUMENT. j 

1 

A. There was evidence of undue influence. 


1. Confidential relationship of parties. 

2. Inequality of relationship through sickness, age, 

mental condition, etc. of grantor. 

3. Beneficiary preparing or procuring the prepara¬ 

tion of the instrument. 

4. Lack of independent advice. 


5. Transfer contrary to previously expressed inten¬ 

tion. 

6. Lack of consideration plus age, weakness, etcl of 

grantor. i 

I 

B. The District Court had jurisdiction to entertain ihis 

suit. i 

i 

i 

C. A physician may not testify as to things learned; by 
him while assisting another physician in making an exam¬ 
ination. 


I 


! 

I 

i 
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ARGUMENT. 

A. There Was Evidence of Undue Influence. 

Fannie Deep was a lady of Syrian birth over 80 years of 
age in ill health and in an enfeebled condition at the time 
she made the conveyance complained of. She had, in Decem¬ 
ber, 1937, lost her son, from whom she had gained her sup¬ 
port for many years, and who left her the money with which 
she purchased the real estate in suit. She spoke Arabic but 
was largely ignorant of the English language (Appellant’s 
App. 12, 13). Her condition of mind was that “No one 
w-ants me” (Appellant’s App. 57). Old and ill, she went to 
Geneva, N. Y. away from her surviving children and grand¬ 
children, and the defendant Kashouty proceeded, while she 
was living in his house, to procure for himself her entire 
property. 

“Undue influence, it is true, is in general a subtle influ¬ 
ence, a specie of fraud, difficult to be proved, and diffi¬ 
cult to be disproved. In general, its existence can only 
be established by circumstantial evidence, and by a con¬ 
catenation of circumstances. The presumption of its 
exercise does not arise except where an advantage has 
accrued to a party under condition of existing fiduciary 
or confidential relations which make it incumbent upon 
the party to show the fairness of the transaction drawn 
into question.” Toicson v. Moore , 11 App. D. C. 377 
381). 

When, to the confidential relationship of the parties, there 
is added an inequality of relationship through sickness, age 
or mental condition of the grantor, where the transfer is 
contrary to previously expressed intention, where there is 
lack of independent advice for a person mentally or physi¬ 
cally sick, where there is lack of consideration, with the 
added factors of extreme age and weakness mentally and 
physically of the grantor, a presumption of undue influence 
is raised which can only be dispelled by a showing on the 
part of the grantor that the transaction was fair, just and 
equitable. 
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The “circumstantial evidence’* of undue influence and the 
“concatenation of circumstances” (Towson v. Moore, su- 
pra) are made up in this case by the circumstances; of the 
parties, the inequality of their relationship, the preparation 
of the instrument in question by the beneficiary’s qwn at¬ 
torney, the lack of independent advice on the part;of the 
donor, the transfer of the property contrary to her; previ¬ 
ously expressed intention, and by the lack of consideration. 
We shall proceed to cite under each of these several 
subdivisions the cases applicable to the facts, i break¬ 
ing the same down into the aforementioned six divisions. 
Some cases fall into several of the divisions but for ecenomy 
of time and space are cited only under one. j 

i 

I 

1. Confidential Relationship of the Parties. 

In Moran v. Sullivan , 12 App. D. C. 137, we have ja very 
similar situation to the instant case. We quote sonjiewhat 
extensively from the opinion of the Court in that casje: 

“On September 21,1893, there were placed on Record 
among the land records of the District of Columbia, a 
paper purporting to be a deed of conveyance from one 
Alice Moran to the appellee, James D. Daly, undejr date 
of August 26, 1893, . . . Four days afterwards, on 
September 25,1893, there was placed on record another 
paper purporting to be a deed of conveyance frqm the 
same Alice Moran to the appellee, James Sullivajn, . . . 

“It appears from the record that Alice Moran, a 
woman upwards of 78 years of age at the time jof the 
alleged execution of the deeds in questions, and who had 
been a widow upwards of 40 years. . . . 

“Since the death of his wife Rosetta, the apjpellee 
Daly continued to reside in the house with his mother-in- 
law as a member of her family, and so continued until 
her death. . . . Alice Moran died on February 15, 
1896; and both suits were revived in the names of her 
grandchildren as her heirs at law. A paper purporting 
to be her last will and testament and to have been exe¬ 
cuted on March 25, 1893 was offered for probate, and 
after some contest over it in the Orphans’ Court, was 
admitted to probate. This will devises the property de- 
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scribed in the Sullivan deed to her daughter-in-law, 
Margaret Moran, in trust for the appellants, the grand¬ 
children of the testatrix. In the Georgetown property, 
that mentioned in the Daly deed and wherein the testa¬ 
trix resided, the will gave a life estate to Daly, and de¬ 
vised the remainder in the same way as the previously 
mentioned property. . . . Whether Alice Moran, now 
deceased, was or was not, at the time of the alleged 
execution of the deeds in question, so unsound of mind 
as to be incapable of making a valid deed or contract, 
it is quite certain from the record that her mental facul¬ 
ties at that time were so weak and feeble as easily to 
subject her to any influences that might be brought to 
bear upon her. Twice in his testimony the appellee 
Daly himself admits her extreme feebleness in this re¬ 
gard. It is also very clear from the testimony, that 
Daly, an inmate of her household for twenty years and 
upwards, a member of her family, practically occupying 
the position of a son to her, practically the only member 
of her family residing in her house, having constant and 
intimate intercourse with her, evidently attending to 
her business when she became incapacitated from do¬ 
ing so herself, claiming himself to have enjoyed her 
trust and confidence, and to have been employed by her 
as her agent in one of the transactions under consider¬ 
ation, that with Sullivan, and claiming also to have been 
intended by her to become the special object of her 
bounty as against the enmity of the appellants, was in 
fact in such a position of trust and confidence towards 
her, that it was easy for him, in the condition of mental 
impairment which is shown beyond reasonable doubt to 
have existed in her case, to exercise undue influence up¬ 
on her. And it is also very clear that by the deed in 
question, he procured a benefit to himself without any 
adequate consideration, if indeed, there was any consid¬ 
eration whatever, which we regard as more than doubt¬ 
ful; for we regard the alleged delivery to her of a roll 
of bills as a mere sham and pretence. From all this it 
necessarily follows that the burden was upon him to 
show that the transaction by which he acquired the title 
to the property in question was entirely fair and just, 
and that it was voluntary on the part of the grantor. 
This, we think, he has utterly failed to show. 
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“The Supreme Court of the United States and this 
court have repeatedly held that vested rights arid sol¬ 
emn instruments of record are not to be overthrown ex¬ 
cept upon clear and unequivocal proof of their invalid¬ 
ity. But it is likewise equally well settled by repeated 
decisions of courts of equity in England and Amierica, 
that when, at the time of any given transaction, a fidu¬ 
ciary or confidential relation is shown to have existed 
between the parties, and the opportunity for the! exer¬ 
cise of undue influence is shown to have been present in 
the relation and circumstances of the parties, and the 
one in the superior position of being able to exercise 
the influence has in fact procured a benefit to hijmself 
from the other, a court of equity will not allow’ the bene¬ 
fit to stand without clear and satisfactory proof bf the 
entire fairness of the transaction. Pomeroy’s Eq.j Jur., 
Sec. 956; 27 Eng. & Am. Cycl. of Law, Title, Undue In¬ 
fluence, where the authorities on the subject are fcited. 

“By all the authorities the burden of proof cjf the 
fairness of the transaction in such cases is placed [upon 
the beneficiary of the transaction. In the present; case, 
the beneficiary, Daly, so far from proving that the 
transaction between him and his aged mother-in-law, 
Alice Moran, was fair and just, has told a most iiicred- 
ible story concerning it. . . . Remarkable and untisual 
precautions seem to have been taken in the execution of 
the transaction, which need not here be specified in 
detail. Suffice it to say that such precautions are not 
ordinarily taken by honest men in their ordinary; hon¬ 
est transactions. Honesty is not usually astute; tfraud 
ever is.” 

i 

Another case from this jurisdiction which is in point is 
that of Hagerty v. Olmstead, 30 App. D. C. 174, and we 
quote from the language of the Court in that case: 

I 

“Coming to the question of undue influence, it jnust 
be remembered that the will was made when testatrix 
was in extremis, about twenty-four hours before! she 
died. The executor and residuary legatee was looking 
after her business affairs, was present w’hen testatrix 
produced a penciled memorandum of the disposition 
she desired made of her property, knew that his brother, 
his wife, and he w r ere the chief legatees under the will, 
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advised testatrix that probably the memorandum would 
not stand in court if contested, suggested that a will be 
drawn in legal form, had such will prepared, left out a 
small bequest appearing in the memorandum to the 
matron of the hospital, for the reason, as he states, 
that if it had been embraced in the will it might have 
given the impression that undue influence had been ex¬ 
erted upon the testatrix; and finally he took the will to 
her, summoned witnesses, and supported her up in 
bed while she signed it. The mental state of testatrix 
in her enfeebled condition was such as to make her 
easily a victim of designing persons. As the court said 
in Walls v. Walls, 30 Ky. L. Rep. 948, 99 S. W. 969: 
‘Incapacity opens the door to undue influence, and when 
opportunities for such influence are shown, and the fa¬ 
vored devisees are the beneficiaries of a will unnatural 
in its provisions, to the exclusion of others having equal 
claims at least upon his bounty, very slight circum¬ 
stances are sufficient to make the question of undue in¬ 
fluence one for the jury.’ 

“It is not necessary that there be direct proof of 
fraud or undue influence. It is competent for the court 
to submit to the jury all the circumstances concerning 
the execution of the will; and when it appears that confi¬ 
dential relations existed, as in this case, between the 
testatrix and the principal beneficiary under the will, it 
is for the jury to infer from all the evidence before it 
whether or not the execution of the will was the result of 
improper inducement or fraud. We think the admitted 
transactions of the executor and chief beneficiary in 
connection with the execution of this will were sufficient 
to raise a presumption of undue influence, and cast 
upon him the duty of rebutting it by showing that the 
will was made as the free and voluntary act of the tes¬ 
tatrix. The law is well settled in such a case. ‘General 
evidence of power exercised over the testator, espe¬ 
cially if he be of comparatively weak mind from age or 
bodily infirmity, though not to such an extent as to de¬ 
stroy testamentary capacity, will be enough to raise a 
presumption, which ought to be met and overcome be¬ 
fore such a will can be established. Particularlv ought 
this to be the rule when the party to be benefited stands 
in a confidential relation to the testator. ‘Where the 
party,’ says Mr. Redfield, ‘To be benefited by the will 
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has a controlling agency in procuring its formal! execu¬ 
tion, it is universally regarded as a very suspicious cir¬ 
cumstance, and one requiring the fullest explanation. 
• • • 

i 

The Maryland case of Mills v. Glenn , 152 Md. 464,136 A. 
831, is closely akin to this case. There, as here, a relation¬ 
ship existed which the Court held was, if not “ confidential ” 
in the strict sense of the term, “such, nevertheless, |as the 
law regards with scrutiny.” There, as here, was jan old 
woman (not so old as Mrs. Deep), infirm, the partie^ were 
living in intimacy with the there testatrix, she was depen¬ 
dent upon their care. “They were in a favorable position 
for obtaining an unfair advantage if they desired \\ In 
that case, the beneficiaries under the will did not procure 
the attorney who drew the will. The facts in that case were 
as follows: 

I 

Grantor, Kate Glenn, was a colored woman, 71! years 
of age, crippled, infirm, and illiterate. Her husband’s 
employment as a barber kept him away i from 
the house during most of the day and at j night 
leaving her alone. In February, 1924, six njionths 
prior to her death she suggested to her| hus¬ 
band that they take someone into the house 
with them to aid her. He consented and 'William 
and Mamie Mills were brought in. William had boarded 
at the house for short periods before. Just what was 
the general relation which resulted between Kate Glenn 
and the Mills was not made definite by direct testi¬ 
mony. On April 21, 1924 Kate Glenn unknown to her 
husband executed a will in which she left her house and 
almost all of her property to Mills. The attorney who 
prepared the will was procured by someone other than 
Mills and neither he nor his wife was present it the 
signing. On June 25, 1924, she executed the dqed to 
Mills and his wife; this also being unknown to her hus¬ 
band. The deed was taken to her by the secretary of 
a building association who fully explained it to hpr. 

“Arguments have been presented ... on the j ques¬ 
tion whether the grantees had the burden upon them 
because of their standing in a relation of trust and 
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confidence to the donor, and under a duty of protecting 
her interests, so that they must disprove any fraud or 
any undue inuence in taking an advantage or profit 
from her (citing case) but we think on the facts shown 
the placing of the burden of proof is without decisive 
importance. Those facts and circumstances seem to 
us to prove fraud or undue influence sufficiently. 

“There is no direct testimony of it in this case, but 
procurement of a deed by fraud or undue influence 
may, of course, be proved by circumstances (citing 
case) and as circumstances tend more or less to prove 
it, the need of direct testimony will vary (citing cases). 
The grantor here was a woman so situated in life that 
the provisions of a home, for her old age especially, 
would naturally be a subject of anxiety; and a home 
owned and secured w’ould not be lightly given away. 
... It appears very unlikely that of her own free will 
she would dispose of it without receiving any consid¬ 
erable part of its value, thus throwing herself and her 
husband in their old age, and in her extremity, upon 
the benevolence of others for a home and in part for 
support. Here, as in Cherbonnier v. Evitts, 56 Md. 276, 
293, the relation of the grantees to the grantor— 

‘were, if not “confidential’’ in the strict sense of the 
term, such, nevertheless, as the law regards with scru¬ 
tiny \ 

They were living in intimacy with her, and she was 
much dependent upon their care. They were in a fa¬ 
vorable position for obtaining an unfair advantage if 
they desired, and if it could be done. See Hammersley 
v. Bell, 134 Md. 172,106 A. 339, and Horner v. Bell, 10*2 
Md. 435, 62 A. 736; Grove v. Spiker, 72 Md. 300, 20 A. 
144. 

In Chase v. Hubbard, 153 Mass. 91, 26 N. E. 433, on a bill 
to set aside a conveyance on the ground of undue influence, 
there "was evidence that complainant, the grantor, was a 
widow, 66 years old and in feeble health, when she rented 
defendant the house in which she lived, reserving two rooms 
for herself; that a year from that time defendant had se¬ 
cured the management of all her property, displacing her 
former manager; that he soon thereafter obtained a will 
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in his favor from complainant, which was drawn l)y his 
lawyer and witnessed by a doctor -whom defendant had pro¬ 
cured, the lawyer and one of the defendant’s employees, 
that this will was kept secret at defendant’s request and 
soon after that the deed in controversy was made$ that 
complainant had given defendant various sums, and that 
she had promised to help fit up the house for his business, 
though she was not interested in it. Held sufficient t{> jus¬ 
tify the setting aside of the conveyance, notwithstanding 
defendant and his witnesses testified that complainant! fully 
comprehended the transactions, and had uttered expres¬ 
sions of gratitude toward defendant. 

See also Guenther v. Kurtz , 204 Iowa 732, 216 N. W. $9: 

Grantor was a widow about 69 years old with no 
children. She had been born in Germany and spent the 
first 30 years of her life in that country. Her education 
was quite limited, and, prior to the death of hen hus¬ 
band, she had little, if any business experience. ] She 
was unable to speak or understand the English lan¬ 
guage with ease. On March 27, 1922 she conveyed the 
property in question to her niece the deed recitingi“the 
sum of valuable consideration and $1, in hand paid by 
Neva K. Kurtz.” The court among other groundjs for 
declaring the deed invalid says, “Furthermore, the con¬ 
sideration recited in the deed is grossly inadequate, and 
when this fact is coupled with the mental and physical 
impairment of the grantor, as is shown in the instant 
case, equity will not permit the deed to stand. This 
bears on the question of fraud. See Cassadav v. Bick¬ 
ford et al 183 Iowa, 973,168 N. W. 162; Galbraith vj. Mc- 
Lauglin, 91 Iowa, 399, 59 N. W. 338; Herron v. Heirron, 
71 Iowa 428, 32 N. W. 407. . . 

“It must also be remembered that the grantor hhd no 
independent advice in the matter. Her attorney; was 
not consulted and it would appear that the granted and 
her aids saw to it that no independent advice or counsel 
should be secured. The grantor was as inexperiejnced 
in business matters as a child. She was unable to speak 
or understand the English language with ease. It! was 
quite natural for her in her then condition to rely bpon 
her brother and her niece, when she was told that 4teps 
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would be taken by a certain relative to take her prop¬ 
erty from her. Implicit confidence could be expected 
from this old ladv under such circumstances. Whether 

w 

we view the transaction within the zone of fraud or un¬ 
due influence, it makes little difference. Sufficient that 
from the circumstances imposition or undue influence 
wdll be inferred. Albre v. Jewell 94 U. S. 506; Jordan 
v. Cathcart 126 Iowa 600 ... After the execution of the 
deeds in question the appellant-grantor remained in 
possession of said real estate at all times subsequent, 
and exercised all the incidents of ownership. She col¬ 
lected rents, made repairs, paid taxes and met with no 
objection from either of the grantees in the deeds.” 

See also the following further cases on this point: 

“There is running through the cases in which the 
question has been considered this principle that, where 
the relationship between the parties to a trans¬ 
action which is the subject of judicial examination is 
such that one must from the very necessities of the 
situation repose confidence in the other, and where the 
one in whom such confidence is reposed is thereby en¬ 
abled to exert a dominating and controlling influence 
over the other, a confidential relationship may be pre¬ 
sumed. Todd v. Grove 33 Md. 188; McGill v. Nichols, 
157 Md. 294, 145 A. 773; Pomeroy Eq. Jur. Para. 956. 
Illustrating the application of that principle, it was held 
in Beinbrink v. Fox, 121 Md. 104, 88 A. 106, ‘that, where 
an aged parent makes a conveyance to a child, the 
burden is cast upon the grantee of establishing the fair¬ 
ness of the transaction.’ ” This case although quite 
lengthy both as to facts and discussion of law and there¬ 
fore almost impossible to condense, sheds considerable 
light on the present question. 

Tracey v. Tracey, 160 Md. 306,153 A. 80. 

Grantor was on November 12,1923, over 80 years old 
when she executed the deed in question conveying her 
farm to appellant. In December, 1917, she made a will 
(which had not been revoked at her death) whereby she 
devised all of her property to respondent. The testi¬ 
mony was in conflict as to her mental condition. 
Grantor was living with grantee, a nephew, at the time 
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of the execution of the deed. “We have concluded that 
the evidence as to grantor’s weakened mental condi¬ 
tion and the evidence of the acts and conduct of the ap¬ 
pellant, together with the unnatural and unexplained 
disposition of her property by grantor to appellant for 
the meager consideration of support for the few re¬ 
maining months of her life are such as to authorise the 
trial judge in setting aside the deed on the ground of 
undue influence, if for no other reason.” and jagain 
“Where the grantor or testator is old and feeble and 
weak physically and mentally and the giving of his or 
her property by a deed or its devise by will is secretly 
brought about and such disposition is an unnatural one, 
in view of the previously expressed intent, and where 
there is present the opportunity for the grantee pr de¬ 
visee to have exercised undue influence and it was to his 
or her advantage to exercise such influence, those jfacts, 
together with the proof of other facts and circumstances 
showing a disposition on the part of the one benefiting 
thereby to poison the mind of the grantor or testator 
against other relatives such facts and circumstances are 
sufficient to establish as a fact the use of such undlue in¬ 
fluence. 

Morris v. Morris, 4 S. W. 2nd 459. 

i 

“Lloyd admitted that Mrs. Addis looked upon liim as 
her closest friend, and that he had advised her on| busi¬ 
ness matters, paid bills for her, and felt more o^* less 
interested in her. The fiduciary relationship between 
him and her was fully established. It was his ddty to 
protect her so far as he reasonably could, from an un¬ 
fair and prejudicial alienation of her property. Bowie 
v. Driscoll, 203 Ill. 480, 68 N. E. 56; Berry v. Eganl, 291, 
Ill. 377,126 N. E. 121. ... A fiduciary relation aUd the 
duties involved are not necessarily legal, but they may 
be moral, social, domestic, or merely personal MPCord 
v. Roberts, 334 Ill. 233,165 N. E. 624. Courts of equity 
have carefully refrained from defining the particular 
instances of fiduciary relations in such a manner that 
other, and perhaps new, cases might be excluded. Trans¬ 
actions between a party and one occupying a fiduciary 
relation to him are prima facie voidable upon thie lat¬ 
ter’s motion, and, the relation being established, the 
burden is upon the other party to show an absentee of 
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undue influence by establishing that the transaction was 
in good faith upon his part and was equitable and just 
between the parties. Thomas v. Whitney, 186 Ill. 225, 
57 N. E. 808. It is hard to conceive anything more in¬ 
equitable than depriving a feeble woman, ninety years 
of age, of the only home she had and bestowing it upon 
another without any present monetary consideration. 
If there was an existing moral obligation on the part of 
Mrs. Addis to specially reward Mrs. Grange for past 
services and attention, good faith would have required 
Lloyd to have at least drawn the deed in conformity 
with what he says we're his directions; that is, to see that 
Mrs. Grange got the home after the death of her 
mother.... The duty is upon the beneficiaries to vindi¬ 
cate the bargain or gift from any shadow of suspicion 
and to show that it was perfectly fair and reasonable in 
every respect, and courts will scrutinize such trans¬ 
actions with great severity. Schrader v. Schrader, 298 
Ill. 469, 131 N. E. 602. In the language of Lord Eldon 
(Wilm. 65): ‘Let the hand receiving it be ever so chaste, 
yet if it comes through a corrupt, polluted channel, the 
obligation of restitution will follow it.’ This rule is es¬ 
sential to justice, otherwise a designing person could 
escape the consequences of his wrong by causing con¬ 
veyances to be made to third persons instead of reserv¬ 
ing them to himself. It would render it almost im¬ 
possible ever to reach a case of fraud.” 

Addis v. Grange, 192 N. E. 744, 96 A. L. R. 607, 358 
Ill. 127. 

Plaintiff, a woman 57 years old, and of limited in¬ 
formation and intelligence, conveyed in fee for an in¬ 
adequate consideration, her property to defendant, re¬ 
serving to herself only a life estate, believing that the 
deed she executed w’as a will. Defendant’s father and 
mother were confidential friends of plaintiff and defen¬ 
dant’s father had, as an attorney, transacted business 
for her. Held a sufficient showing of the existence of 
a confidential relation and undue influence arising 
therefrom to warrant a setting aside of the conveyance. 

Armstrong v. Logan, 115 Mo. 465, 22 S. W. 384. 

Grajitor at the time of the execution of the deed was 
69 years old, in bad health, a French Canadian, unable 
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to speak English. The husband of grantor died Sep¬ 
tember 3, 1918. The deed in question was executed 
September 10, 1918, seven days aften the d^ath of 
grantor’s husband. 

4 ‘The defendant was a stepbrother of the plaintiff’s 
husband, and, after her husband’s death, it dbes not 
appear that there was anyone except the defendant 
upon whom the plaintiff could rely for advicej . . . 
He was a trusted friend of plaintiff’s husband . . . 
(and Plaintiff) naturally . . . looked to Moison. . . . 
It is manifest that the plaintiff relied on the defendant 
... In view of her age, ignorance of the English lan¬ 
guage and enfeebled condition she was much moire sus¬ 
ceptible to undue influence than if she had been ini sound 
health and mentally alert. 

“The findings show that the plaintiff deeded jail her 
real estate to defendant upon no consideration ;except 
that he w^ould provide a suitable maintenance flor her 
... as stated in the deed: that, about 14 months after 
the deed was executed and delivered to defendant, he 
caused her to execute another deed releasing hiip from 
the obligations of the first, . . . the plaintiff went to 
live with relatives in Lynn under an oral agreement by 
which the defendant paid $25 a month toward her sup¬ 
port. Upon these undisputed facts and the other facts 
found by the master, and in view of the relation of trust 
and confidence which existed between the parties, the 
irresistible conclusion is that the deed in question was 
procured by reason of the fraud and undue influence 
practiced upon the plaintiff by the defendant.”! 

Pierce v. Moison, 152 N. E. 749, 256 Mass. 528!. 

Testator had been left an orphan in infancy.! His 
will, written 20 days prior to his death, left everything 
to his aunt and uncle with whom he resided. His sister 
brought suit to set aside the will. The Court saijd: 

“The will was written by Daniel, and he and his 
wife are its only beneficiaries. He was the guairdian 
of the testator, who from early infancy an orphari, had 
been reared and lived under his roof, as a member of 
his family. The will was written and executed ip the 
testator’s last illness but twenty days before his death, 
when recovery wus doubtful, if not hopeless. Its exe- 
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cution was in the presence only of the family of Daniel, 
and when the testator had not access to, or intercourse 
with the relations who, by law, would have succeeded 
to his estate. These are all facts militating against the 
fairness and validity of the will, exciting the jealousy 
and vigilance of the court, and requiring clear and sat¬ 
isfactory evidence of the capacity, volition, and that the 
testator knew the contents of his will.” 

Daniel v. Hill. 52 Ala. 430. 

“A fiduciary relation existing between the grantor 
and those concerned in securing a benefit under the 
terms of the grant raises a presumption against va¬ 
lidity, and casts the burden of establishing good faith 
upon the person asserting the regularity of the trans¬ 
action. Clough v. Dawson, 69 Or. 52, 60, 133 Pac. 345, 
138 Pac. 233; Jenkins v. Jenkins, 66 Or. 12,17,132 Pac. 
542. And the secrecy with which the transaction is ac¬ 
complished often furnishes a badge of fraud. Wolf v. 
Harris, 57 Or. 276, 279, 106 Pac. 1016, 111 Pac. 54. 
. . . Now-, wre have the fact satisfactorily proven that 
he burned his will of his owm volition and that his de¬ 
clared purpose in doing so wras that his children should 
share equally in his property, Jerusha included. This 
w’as manifestlv the state of his mind when he left the 

w> 

home of the Crabbs. In three days thereafter, he 
deeded his property, not to his owm sons or daughter, 
but to the wife and daughter of one of his sons—per¬ 
sons who had no direct claim upon his bounty. This 
w-as absolutelv contrarv to all his declarations during 
the latter years of his life; a thing wholly unexpected, 
and unnatural to contemplate from his standpoint. No 
statement w T as ever made by him to any one, unless it 
wras to Homer, that he intended to give all his property 
to Marvel’s wife and daughter. These things are in 
themselves sufficient to cast the burden upon the bene¬ 
ficiaries under the deeds of establishing that the act of 
executing them wras the free and voluntary act of the 
deceased, without instigation or direction of any other 
person. This the defendants have not done.” 

Crabb v. Watts, 249 Fed. 357; affirmed 257 Fed. 717. 
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2. Inequality of relationship through sickness, agq, men¬ 
tal condition, etc. of the grantor. 

From the findings of fact by the court (Appellant^ App. 
13, 14), it is evident that the grantor was over 80 years of 
age, in ill health, and an enfeebled condition and^ while 
not of unsound mind, her feebleness of body made her all 
the more susceptible to the influence of her nephew, the 
grantee, in the deed. This finding by the Court is; abun¬ 
dantly supported by the defendant’s own testimony. He 
testified (Appellant’s App. 34) that grantor was ja sick 
woman while in Geneva, that she was in and out pf bed 
(Appellant’s App. 35), that she said, “I am getting tired 
of suffering. I have been suffering terribly,” and tljat she 
wanted an operation against the doctor’s advice and Wanted 
to take a chance (Appellant’s App. 36). Defendant^ wife 
testified that grantor complained of her stomach; that she 
said she always had this pain in her stomach every now and 
then (Appellant’s App. 47). At the very time of th^ sign¬ 
ing of the deed, defendant’s witness, Mrs. Mary A.IChac- 
chia testified (Appellant’s App. 51), “Why at the tifne w T e 
were there, she had a blanket on her feet and hadja hot 
water bottle,” (Appellant’s App. 52), “she coughed! a bit 
when she talked.” The Rev. Michael Massabini, also de- 
fendant’s witness, testified that at the time he witnessed 
the deed that she was complaining of stomach aches and, 
when asked if he ever had an opportunity to understand 
whether she was merely mumbling or saying something, 


answered, “ 
that is all.” 


No, just saying, ‘0 my God’ from the ;pain; 


(Appellant’s App. 57.) 


On this point we ask the Court’s consideration oif the 
following authorities: 


“Certain it is that, in negotiating for the disposition 
of the property, she stood, in her sickness and infirmi¬ 
ties on no terms of equality with the defendant, who, 
with his attorney and agent, met her alone in her jhovel 
to obtain the conveyance. 

“It is not necessary, in order to secure the ajid _of 
equity, to prove that the deceased was at the tirrie in- 


i 
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sane, or in such a state of mental imbecility as to ren¬ 
der her entirely incapable of executing a valid deed. 
It is sufficient to show that, from her sickness and in¬ 
firmities, she was at the time in a condition of great 
mental weakness, and that there was gross inadequacy 
of consideration for the conveyance. From these cir¬ 
cumstances, imposition or undue influence will be in¬ 
ferred. . . . The same doctrine is announced in ad¬ 
judged cases, almost without number; and it may be 
stated as settled law that, whenever there is great 
weakness of mind in a person executing a conveyance 
of land, arising from age, sickness or any other cause, 
though not amounting to absolute disqualification, and 
the consideration given fqr the property is grossly in¬ 
adequate, a court of equity will, upon proper and sea¬ 
sonable application of the injured party, or his repre¬ 
sentatives or heirs, interfere and set the conveyance 
aside. And the present case comes directly within this 
principle. 

“In the recent case of Kempson v. Ashbee, L. R., 10 
Ch. App. Cas., 15, decided in the Court of Appeals in 
Chancery in England, two bonds executed by a young 
woman, living at the time with her mother and step¬ 
father—one, at the age of twenty-one, as surety for her 
step father’s debt, and the other, at the age of twenty- 
nine, to secure the amount of a judgment recovered on 
the first bond—were set aside as against her, on the 
ground that she had acted, in the transaction, without 
independent advice; one of the justices observing that 
the court had endeavored to prevent persons subject to 
influence from being induced to enter into transactions 
without advice of that kind. The principle upon which 
the court acts in such cases, of protecting the weak and 
dependent, may always be invoked on behalf of per¬ 
sons in the situation of the deceased spinster in this 
case, of doubtful sanity, living entirely by herself, with¬ 
out friends to take care of her, and confined to her 
house by sickness. As well on this ground as on the 
ground of weakness of mind and gross inadequacy of 
consideration, we think the case a proper one for the 
interference of equity, and that a cancellation of the 
deed should be decreed.” 

Allore v. Jewell , 94 U. S. 506, 24 L. Ed. 260. 


19 


i 

I 

I 


In a suit to set aside a conveyance on the ground of 
incapacity of the grantor and undue influence the court 
found that the grantor was upward of 75 year^ of age 
and a person of great ignorance and mental weakness, 
being unable to read or "write or count, and ; cannot 
tell the time of day by a time piece, and does nbt know 
her age. That she was unable to count money i of any 
kind. . . . That she was entirely ignorant of all busi¬ 
ness forms and matters and was unable to tell the name 
or comprehend the legal effect or character of apy legal 
paper from having it read to her, and was entirely in¬ 
competent to do or understand any business transac¬ 
tions beyond the purchase of a few necessities, such as 
she was accustomed to buy and to look after the sale 
and disposition of the produce of her little farm, and 
in these matters she had to depend upon the honesty 
of those with whom she deals. She was accustomed 
to advise with her friends and neighbors and especially 
with the defendants about all her small matters and to 
depend upon their advice. That the consideration for 
the conveyance which was an annuity amounted! to no 
more than the rental value of the property. Hettf, that 
there being evidence to support these findings the] judg¬ 
ment setting aside the conveyance should not ble dis¬ 
turbed. 

Kelly v. Smith , 73 Wis. 191, 41 N. W. 69. | 

I 

i 

Gvienther v. Kurtz , and Pierce v. Moison, set out under 
the subdivision “Confidential relationship,” also apply to 
the point under discussion. 

! 

I 

3. Beneficiary preparing or procuring the preparation 
of the Instrument. 

I 

The person who prepared the deed was Mr. Morris 
Chacchia, an attorney at law, who testified that he had 
known the grantee, Mr. Kashouty, about 20 years and may¬ 
be more, had represented him and, at one time, had worked 
in Kashouty’s shoe store for several years; and that hejfirst 
met Fannie Deep, the grantor, on the day the deed was ]pre- 
pared. He further stated that it was in response to a phone 
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call from Mr. Kashouty that he went to see Mrs. Deep. (Ap¬ 
pellant’s App. 18, 23.) 

Present when the preparation of the deed was discussed 
and when the deed was signed, besides Mrs. Deep, w*ere the 
attorney, his then secretary (now his wife), Mary A. 
Chacchia, and Mr. and Mrs. Kashouty. (Appellant’s App. 

52. ) Of the five persons in the room, Mrs. Deep spoke prac¬ 
tically no English (Appellant’s App. 23, 24); yet it is tes¬ 
tified that a conversation of one hour and fifteen minutes 
duration, involving many difficult and technical proposi¬ 
tions including the difference between a will and deed (Ap¬ 
pellant’s App. 20, 21) was carried on between Chacchia and 
Fannie Deep, during which time Mr. Kashouty did not, 
although constantly present, say a word. (Appellant’s App. 

53. ) It is further testified that a sum of money ranging 
from $1100.00 to $1500.00 vras put in Kashouty’s and Mrs. 
Deep’s joint names (Appellant’s App. 24). Defendant did 
not know whether he handled the transfer of money or 
whether Chacchia did. (Appellant’s App. 43, 44.) 

See collection of cases in 66 A.L.R. 244, bearing on 
the effect of benefits to the drawer of a will. The 
case of Martin v. Bafter, 135 Mo. 495, 365 S. W. 369, 
also bears on this point. See also Chase v. Hub- 
hard, supra. 

4. Lack of Independent Advice if Person Mentally or 
Physically Sick. 

That Fannie Deep did not get independent advice on this 
transfer is abundantly brought out by defendant’s wit¬ 
nesses. As has been pointed out above, the attorney Chac¬ 
chia was not “independent,” in that he had worked for 
Mr. Kashouty in his (Kashouty’s) store, had represented 
him professionally, and had been frequently with him for 
more than 20 years. The priest, Reverend Massabini, tes¬ 
tified that he had known Kashouty for the last three and a 
half years and that “Kashouty is the president” of his 
(Reverend Massabini’s) church (Appellant’s App. 60). 
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Furthermore, Reverend Massabini was not a laWyer and 
any advice which he gave would not meet the standard fixed 
by the law in cases of this kind. Gross v. Lieber, 16(> A. 428, 
112 N. J. Eq. 570. j 

The defendant never communicated with any of fche nat¬ 
ural objects of her bounty, viz., her children and grandchil¬ 
dren, with respect to her coming to live with him (Appel¬ 
lant’s App. 39), the transfer of the real estate (Appellant’s 
App. 41), or the transfer of the bank account (Appellant’s 
App. 44). Certainly from those persons independent ad¬ 
vice could have been obtained, yet the defendant, though 
well knowing Mrs. Deep’s inability to read or write (Ap¬ 
pellant’s App. 27) and her consequent inability to Commu¬ 
nicate with them, did not, himself, inform them of these 
transfers, although knowing of them well in advance. 

We cite the following authorities in connection with this 
subdivision: 

Bill to set aside deed from husband to wife. Grantor 
at the time of the execution of the deed was sixty-seven 
years old and was suffering from a disease which 
caused his physical powers to become graduallyj weak¬ 
ened, and at the time in question he was practically 
helpless. The lawyer who prepared the deed was pro¬ 
cured by a daughter of the grantee by a previous mar¬ 
riage, and had never transacted any legal business for 
either grantor or grantee but had acted as lawyer for 
said daughter. The daughter, Mrs. Raff, testified that 
she received word from her mother that the gfantor 
wanted to see her. When she arrived she was tbld by 
grantor in the absence of grantee that he desijred a 
lawyer and that he wanted to deed his property to his 
wife. The- lawyer testified that he tried to perfeuade 
the grantor to make a will which he refused to doi 

The deed stripped him of everything he had and de¬ 
prived his nine children by a former marriage of par¬ 
ticipation in his estate. 

“The deceased by the deed impoverished himself, in 
that he conveyed all that he had, and before the law 
will permit it to stand, it must be shown that he under¬ 
stood, was not unfairly influenced, and that he was in¬ 
dependently and competently advised of the nature of 
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the act and its consequences. The lawyer who drew 
the deed was Mrs. Raff’s lawyer. The deceased was 
not advised of the act and of its consequences. Mr. 
Schild, a witness, testified that some days before the 
deed w’as executed, the deceased advised with him and 
that he told deceased that he ought to deed the property 
to his wife. Schild is not a lawyer and his ‘advice’ 
does not meet the standards fixed by the law in cases of 
this kind. By proper independent advice we mean 
that the donor had the preliminary benefit of confer¬ 
ring fully and privately upon the subject of his in¬ 
tended gift with a person who was not only competent 
to inform him correctly as to its legal effect, but who 
was furthermore so disassociated from the interests of 
the donee as to be in a position to advise with the donor 
impartially and confidentially as to the consequences 
to himself of his proposed benefaction. (Citing case) 
That kind of independent advice the donor did not re¬ 
ceive either from Schild or the attorney Franzblau.” 

Gross v. Lieber , 165 A. 428,112 N. J. Eq. 570. 

In Ross v. Conway , 92 Cal. 632, 28 Pac. 785, suit was 
brought by the sole heir of Elizabeth G. Ross against 
John M. Conway the pastor of the church of which Mrs. 
Ross had long been a member, to set aside trust deeds 
of her property for the benefit of the church. The court 
found that a confidential relationship existed between 
the pastor and the deceased and applied the rule that 
under those circumstances there arises the presumption 
of undue influence. The question of independent advice 
was also present and the Court said, “Assuming that, 
by virtue of his relations to her, he had acquired an in¬ 
fluence over her, it must be held in the transaction un¬ 
der investigation there was an undue exercise of such 
influence; that by not insisting that she should have in¬ 
dependent advice, and by continuing to remain in her 
presence during the interview with the only other per¬ 
son whom he permitted to see her, he exercised an in¬ 
fluence over her actions which, although unseen and in¬ 
audible were none the less effective in its results.” 

Grantor at the time he signed the deed was a sick 
man “but that he was incompetent is far from being es¬ 
tablished” “Though he was not incompetent, the condi- 
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tion of his health and his admitted dependence upoh his 
wife, however, puts upon her the burden of shoeing 
that he understood what he was doing when he madp the 
deeds and that he was not unduly influenced. If this be 
shown, the deed for the house, which was at the timb but 
a part of his estate and vested the title in himselfj and 
his wife as tenants by the entirety, is sustainable; but 
the deed for the saloon property stands upon ah en¬ 
tirely different footing. That was all he had remain¬ 
ing; he stripped himself; impoverished himself; land, 
before the law will permit the improvident act to stjand, 
it must be shown, not only that he understood and I was 
not unfairly influenced, but also that he was independ¬ 
ently and completely advised of the nature of the act 
and its consequences.” 

McCambridge v. Daly, 156 A. 372,109 N. J. Eq. 43. 

i 

Guenther v. Kurtz and Daniel v. Hill set out in the Sub¬ 
division entitled “Confidential relationship” also apply- to 
the point under discussion. 

i 

J 

5. Transfer Contrary to Previously Expressed Intention. 

By her last will and testament, Fannie Deep (Appellant’s 
App. 4, 5) left the bulk of her estate to her grandchildren 
and to her daughter. This will was executed June 2, 1938. 
The deed in suit was executed September 17, 1938, an inter¬ 
val of three and one-half months. The relationship between 
Mrs. Deep and Kashouty, prior to her moving to Geneva, 
was, according to defendant’s testimony, only “just ‘hello’ 
and ‘how are you,’ and that is all.” (Appellant’s App. 30.) 

In Hartman v. S trickier, 82 Va. 225, the court said: j 

“Where a wdll executed by an old man differs from 
his previously expressed intentions, and is made j in 
favor of those who stand in relations of confidence, or 
dependence towards him, it raises a violent presump¬ 
tion of fraud and undue influence, which should be over¬ 
come by satisfactory testimony.” 

j 

j 

See also the case of Paddock v. Pulsifer, 43 Kan. 718,123 
Pac. 1049 to the following effect: | 


I 

i 
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In an action to cancel a deed on the ground of undue 
influence it was shown that the grantor had made a will 
dividing all his property between his children; but that 
while staying at the home of one of his daughters dur¬ 
ing his last sickness in which it was necessary to ad¬ 
minister to him large quantities of whiskey and mor¬ 
phia, he gave her a deed for all of his land* for an ex¬ 
pressed consideration of about one-half its value, but 
no consideration was in fact paid. She afterwards 
made a voluntary conveyance to her daughter who 
agreed to convey to whomsoever her mother might ap¬ 
point. Held sufficient to warrant the cancellation. 

Crabb v. Watts, Morris v. Morris and Moran v. Sullivan 
set out under the subdivision “Confidential relationship” 
also apply to the point under consideration. 

6. Lack of Consideration Plus Age, Weakness, Etc. of 
Grantor. 

In appellant’s brief, page 19, consideration is attempted 
to be shown. The vagueness of what Kashouty was sup¬ 
posed to do in consideration of the transfer of the property 
to him causes this to fall within the case of Ivan Tucker and 
Bessie J. Tucker v. Phoebe Warfield, No. 7417, decided by 

this Court March 10, 1941,_Appeals I). C.,_ 

F. (2d) ...., 69 W. L. R. 370. 

See also Pledger v. Birkhead, 156 Ark. 443, 246 S. W. 510, 
to the following effect: 

“But mental weakness, though not to the extent of in¬ 
capacity to execute the instrument designated, ‘may 
render a person more susceptible to fraud, duress, or 
undue influence, and when coupled with any of these or 
even with unfairness, such as great inadequacy of con¬ 
sideration, mav make a contract voidable when neither 
such weakness nor any of these other things alone, or of 
themselves would do so.’ ” citing cases. 

And : Keller v. Cox, 67 Ind. App. 381, 118 N. E. 543, as 
follows: 

“Where a weak, aged, or infirm person improvidently 
conveys her property without receiving any valuable 
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consideration therefor, or for a grossly inadequate con¬ 
sideration, and thereby deprives herself of the pieans 
necessary for her reasonable support and maintenance 
equity will require the reconveyance or restoration of 
such property . . . upon demand of the donor; . . . 
where the parties may be placed in statu quo \ . .” 

j 

B. The District Court Had Jurisdiction to Entertain this 
Suit. 

“At the common law (which prevails in the District 
of Columbia), real estate descends to the heir upon the 
death of the ancestor and personality to the adminis¬ 
trator.” Cunningham v. Rodgers, 50 App. D. C. 51, 
267 F. 609. 

Title to land not devised as land but directed by a testator 

I 

to be sold for disposition of the proceeds to legatees ’vests 
in the testator’s heirs until a sale by the executor. Lityden- 
berger v. Matlack, 15 F. Cas. No. 8360; 4 Wash. C. CJ 278; 
Greenough v. Wells, 10 Cush. 571; Collect v. Jcmisbn , 68 
Miss. 510,10 S. 46; Allen v. DeWitt, 3 N. Y. 276. 

Thus, the title to the land in this case being in the plain¬ 
tiffs, they have the right to maintain a suit for the removal 
of a cloud upon their title. 

Further, “rents accruing after the death of the testator 
are real estate, and as such without the jurisdiction of the 
Probate Court, unless there is not sufficient personal prop¬ 
erty to pay the debts.” Brosnan v. Fox, 52 App. D. C.!143; 
284 F. 923; Shields v. Shields, 69 App. D. C. 331; 101 Fed. 
(2) 255. Therefore, the heirs have a right to maintain’ this 
action as they have in any event the right to receive the 
rents from the time of the death of Mrs. Deep to the tinjie of 
sale by the executor. 

This case can be likened to one where a cloud is cast upon 
the title of a piece of real estate when the title is in A. tjTpon 
A’s conveyance of the property to B, the latter would be 
the proper party to bring a suit for the removal of the cloud 
and A would have no standing in court. Upon Mrs. Deiep’s 
death her title to the property is extinguished to the same 
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effect as if she had conveyed the property to her heirs. 
Therefore, the heirs of Mrs. Deep who now have the legal 
title to the property are the proper parties to bring a suit, 
rather than Mrs. Deep’s personal representatives. 

The purpose of Title 24, Section 31 of the Code of Laws 
for the District of Columbia is to keep alive actions which 
formerly abated upon death. The section itself is entitled 
“Abatement of Actions.” The type of action in the instant 
case would not have abated prior to the statute. (See cases 
collected in 2 A. L. R. 431 and 33 A. L. R. 51.) 

Had Mrs. Deep died without leaving a will, her heirs and 
not her administrator would have been the proper persons 
to bring the suit. In King v. Boyd, 4 Or. 326, a suit for the 
cancellation of a deed on the ground of mental incapacity 
and fraud was brought by the administrators of the grantor, 
and the suit was dismissed with the remark that the heirs 
were the proper parties to sue in such suit. Therefore, if 
an administrator is not the proper party to bring a suit for 
the removal of a cloud upon real estate, an unqualified exec¬ 
utor would have no better right. 

“Title to real estate is in the heirs and to the personal 
property in the administrator de bonis non. Whether 
a conveyance to ‘the estate of Emma Zartner’ would 
vest title, if indeed it passed any, is at least very 
doubtful. Jones v. Beale, 217 Pa. 182, 66 Atl. 254. 

“This court has adhered rather firmly to the rule that 
real estate descends to the heirs immediately upon the 
death of the donor, subject, however, of course to the 
debts of the deceased owner and in a proper case to the 
discharge of specific legacies. 

“ * * * The precise question here under consider¬ 
ation seems not to have been raised very often. A ques¬ 
tion somewhat analogous to it is presented in Parker 
v. Simpson, 180 Mass. 334, 62 N. E. 401. There the ad¬ 
ministrator of the defrauded decedent joined in an ac¬ 
tion to set aside a fraudulent conveyance, and the 
joinder w~as sustained only upon the theory that the 
estate was composed of both personal and real prop¬ 
erty. The court said: ‘It is necessary that the rescis¬ 
sion should apply so far as practicable to the whole 
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transaction in order that justice be done to all parties, 
and it is proper that those who are interested in jeither 
kind of property should be parties to the bill, so that 
the court may have the whole case before it, and that 
both the person entitled to the real estate and he who 
is entitled to the personal estate should be bound by 
the result.’ • # * 

“It was said in Brigham v. Hunt, 152 Mass. 2$7, 25 
N. E. 468: ‘Except in cases where an administrator 
has been licensed to sell real estate to pay debts, or 
where real estate is held as security under a mortgage, 
an administrator has no interest in the lands of his in¬ 
testate, and cannot maintain an action to recover 
them. ’ ’ ’ 

Neelen v. Holzhauer, (1927) 193 Wis. 196, 214 N. W. 

497, 53 A. L. R. 359. j 

A practical reason for the maintenance of this suit by the 
heirs, rather than by the personal representatives of the 
decedent is that during the time necessary for the appoint¬ 
ment of an administrator or executor, the defendant ini this 
suit could dispose of the property to an innocent purchaser 
for value. As is pointed out in the case cited by appellant, 
personal representatives do not include collectors, and pnly 
administrators and executors come within the definition. 
Therefore, more than 30 days would be apt to elapse, which 
would be more than sufficient time for the successful disposi¬ 
tion of this property by defendant. j 

The determination of the validity or invalidity of the iwill 
as a condition precedent to the bringing of this suit is I un¬ 
necessary. This can best be shown by stating that the heirs 
at law and legatees under the will of Fannie Deep would 
find themselves in no different position if the judgment of 
the lower court is affirmed than they would if Fannie Dieep 
had not made the deed to Kashouty. All that is sought! by 
this suit and all that the judgment of the court below in 
fact does, is to declare the deed from Fannie Deep to John 
B. Kashouty invalid, void and of no effect. There is ino 
requirement that Kashouty deed the property to either the 

heirs at law, the executor named in the will or the devisees 

1 

I 

I 

i 
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and beneficiaries of the will. The opinion of Mr. Justice 
Bailey (Appellant’s App. 13) recognizes that “any recov¬ 
ery of the title to the land by the plaintiffs will be subject to 
the provisions of any will that may be probated. ’ ’ The heirs 
at law, if the judgment is affirmed, will have no more facil¬ 
ity for disposing of the property than they would have had, 
if Mrs. Deep had not deeded the property to Kashouty. In 
fact, the filing of this suit in the court below gives notice to 
any prospective purchaser of the existence of the will and 
any conveyance by the heirs could not, therefore, deprive 
the beneficiaries under the will of whatever rights they may 
have. 

Practically, it would be needlessly expensive, in both 
money and work, to require a determination of the validity 
or invalidity of the will. There is an excellent chance that 
a caveat wfill be filed to the petition for its admission to pro¬ 
bate. Should this work and money be expended only to have 
the court later decide that the conveyance to the defendant 
herein is valid and that therefore the administrator has 
nothing on which to administer, or the executor nothing on 
which the will can operate? 

Considerable space is devoted by appellant to the propo¬ 
sition that the question of the validity of the will could not 
properly be raised before the lower court. There was not a 
shred of testimony tending to show whether the will was 
valid or invalid. The object of the suit had nothing to do 
with the validity or the invalidity of the will. The judgment 
of the court deals not at all with the validity or invalidity 
of the will but concerns itself solely with the validity or in¬ 
validity of the deed to the defendant John B. Kashouty, and 
the method by which he obtained said deed. 
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C. A Physician May Not Testify as to Things Learned by 
Him While Assisting Another Physician in Making an 
Examination. ! 

i 

The purpose of Dr. Hudson seeing Mrs. Deep was that, as 
he spoke Arabic, Dr. Munford thought he might help hiih in 
the diagnosis and conduct of her case. (Appellant’s App. 
65.) He was therefore acting as a physician. Under'the 
circumstances, Title 9, Section 20 of the District of Colunibia 
Code (Appellant’s brief, page 10) precludes his testimony. 

Eureka-Mdryland Assurance Cory. v. Ethel Gray, jNo. 
7642, decided by this court June 16,1941; Hutchins v. Hutch¬ 
ins, 48 Appeals D. C. 495. 

CONCLUSION. 

No one can read the record in this case without being con¬ 
vinced of the presence of undue influence. The cases cited 
above are remarkably similar to the instant case. The pro¬ 
cedure adopted by appellees was the correct one and ;no 
error was committed in the matter of the admission or ex¬ 
clusion of evidence. 

It therefore follows that the judgment of the lower court 
was correct and should be affirmed. 

i 

Respectfully, I 

Walter M. Bastian, 

Albert F. Adams, 

Joseph S. Sado, 

Attorneys for Appellees. 
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